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In the United States Court of Appeals 
for the Ninth Circuit 


No, 12523 


Oscak R. Ewinc, FEDERAL SECURITY ADMINISTRATOR, 
APPELLANT 
we: 


ARCHIE EF’. McLEAN, APPELLEE 


ON APPEAL FROM THE JUDGMENT OF THE UNITED STATES 
Disthicr COURT FOR THE DISTRICT OF IDAHO, SOUTHERN 
DIVISION 


BRIEF FOR APPELLANT AND APPENDICES 


JURISDICTIONAL STATEMENT 


This action was instituted in the U. 8. District 
Court for the District of Idaho, Southern Division, 
against Oscar Ewing, Federal Security Administrator, 
pursuant to Section 205 (g) of the Social Security 
Act as amended (42 U.S. C. 405 (g), 53 Stat. 1360, 
1370), to review the Administrator’s final decision 
denying the plaintiff’s request for revision of his wage 
record so as to include therein compensation alleged to 
have been received by him for services rendered 
Albert Miller and Company in 1941 and 1942. The 

defendant filed a motion for summary judgment 

under Rule 56, Federal Rules of Civil Procedure. 

| The jurisdiction of this court to review the judg- 
(1) 
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ment of the district court is sustained by Section 
205 (g) of the Social Security Act as amended and by 
v8 U.S. C. 1291. 


STATEMENT OF THE CASE 


This is an appeal from an order and final judg- 
ment of the U. S. District Court of the District of 
Idaho, Southern Division, reversing the decision of 
the Federal Security Administrator’ and remanding 
the case to him with directions to revise the wage 
records maintained by the Social Security Admin- 
istration with respect to the plaintiff's wages, so as to 
include in said wage records payments of compensa- 
tion made to the plaintiff by Albert Miller and Com- 
pany during the last quarter of 1941 and during 
1942, and providing that upon such remand the 
Federal Security Administrator should take further 
proceedings not inconsistent with that judgment.’ 


1The administration of Title IT of the Social Security Act was 
originally vested in the Social Securty Board. By the President's 
Reorganization Plan No, 2. effective July 16, 1946 (Section 4. 
House Document 595, 79th Congress, 2d Sess., 11 F. R. 7873, 60 Stat. 
1095, set out in note under Section 133y-16 of Title 5, U.S.C.) it 
was abolished and its functions transferred to the Federal Security 
Administrator. The Social Security Administration is the 
operating branch of the Federal Security Agency which admin- 
isters Title I] of the Social Security Act. The Bureau of Old-Age 
and Survivors Insurance and the Office of the Appeals Council 
are constituent units of the Social Security Administration. 

? The District Court’s decision in this case as a judieial precedent 
that services such as those of Mclean come within the rule of the 
Burger case, infra, p. 4, (and hence constitute covered employment. 
under the Act) affects approximately 25,000 wage earners engaged 
in the processing of fresh fruits and vegetables in the employ of 
commercial handlers. It affects the question of the coverage of such 
wage earners both with respect to Title IT benefit provisions of 
the Social Security Act and the related taxing provisions admin- 
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The decision reversed by this Judgment found that 
the services performed by the plaintiff for Albert 
Miller and Company in 1941 and 1942 were ‘agri- 
cultural labor,’’ as defined in Section 209 (1) (4) of 
the Social Security Act as amended [42 U. S. C. 
B09N(1) (4), 53 Stat. 1360; 1377] and therefore were 
excepted from ‘‘employment’’ as defined in Section 
209 (b) of that Act, and that consequently compensa- 
tion paid him for such services were not “‘wages”’ 
to be included in his wage record as defined in 
Section 209 (a) of said Act. 


SPECIFICATION OF ERRORS RELIED UPON 


The district court erred: 

1. In failing to hold that the services performed by 
the wage earner, Archie F. McLean, for Albert Miller 
& Company, a Chicago corporation, at its Burley, 
Idaho, warehouse were properly considered by the 
Federal Security Administrator to be ‘‘agricultural 
labor’’ as defined in Section 209 (1) (4) of the Social 
Security Act, as amended (42 U. 8. C. 409 (1) (4) 
and in the corresponding tax statute, Chapter 9A of 
the Internal Revenue Code, 26 U.S. C. 1426 (h) (4) 
so that the payments he received therefor during the 
last calendar quarter of 1941 and during 1942 were 
properly excluded from wage credits. 

2. In failing to hold that plaintiff’s services were 
performed prior to the delivery of the potatoes to a 
istered by the Bureau of Internal Revenue. If wpon reconsidera- 
tion of its decision in the Burger case, infra, p. 4, this court should 
determine to overrule it, the number of wage earners affected will 


of course be much greater. The case therefore involves an issue 
deserving of serious consideration. 
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terminal market and as an incident to the prepara- 
tion of such potatoes for market. 

3. In holding that the Burley, Idaho, warehouse of 
Albert Miller & Co. was a terminal market for dis- 
tribution for consumption. 

4, In holding that the plaintiff’s services were per- 
formed after the potatoes had reached the (a) grow- 
er’s market or (b) the terminal market. 

5. In failing to hold that the washing, sorting, and 
grading operations performed by plaintiff at the 
Burley, Idaho, warehouse were performed as an inci- 
dent to the preparation of such potatoes for market 
within the meaning of Section 209 (1) (4) of the 
Social Security Act, as amended, 53 Stat. 1377, and 
within the meaning of the Social Security Admuinis- 
tration Regulations No. 3, Part 403, Title 20 CFR, 
Sec. 403.808 (e). 

6. In concluding that the decision of the Ninth 
Circuit Court of Appeals in Miller v. Burger, 161 
F, (2d) 992, dealing with the workers of a com- 
mercial handler purchasing fruit outright, 1s con- 
trolling here, where the washing, sorting, and grading 
of the potatoes was incident to their preparation for 
market and was necessarily performed by plaintiff 
as the statutory agent of the farmer grower prior 
to completion of which operations title to the potatoes 
remained in the farmer grower. 

7. In substituting its own views of ‘agricultural 
labor’’ for the statutory definition adopted by Con- 
gress for Title IT of the Social Security Act and 
corresponding tax provisions. 
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8. In disregarding the Federal Security Admin- 
istrator’s findings and finding independently and with- 
out support in the record that when the Burley, Idaho, 
warehouse of Albert Miller & Co. received the un- 
washed, unsorted, and ungraded potatoes that they 
were then in a merchantable state and that the farmer 
growers had parted with all economic interest and 
title therein. 

9. In not holding that the Social Security Act makes 
no distinction between the farmer growers of fresh 
vegetables and the commercial handlers thereof, inso- 
far as the latter performs for such farmer-grower 
services incident to the preparation of such vegetables 
for market (a) thereby nullifying the exception of 
services such as washing, sorting, and grading, inci- 
dent to the preparation of vegetables for market, 
without regard to the Congressional purpose as estab- 
lished by the legislative history of the 1939 amend- 
ments to the Social Security Act and to the respect 
due the expertness of the Federal Security Admin- 
istrator, and (b) invalidating the Regulations promul- 
gated by the Social Security Administration. 

10. In holding that Albert Miller G Co. was not 
the statutory agent of the farmer grower for the 
performance of the washing, sorting, and grading 
operations. 

11. In denying defendant’s motion for summary 
judgment and in reversing and remanding the cause. 


6 
STATUTES AND REGULATIONS INVOLVED 


For the convenience of the court, the statutes and 
regulations herein involved are assembled in Appendix 
B attached hereto (pp. 75-80, infra). 

Prior to 1940, Title If of the Social Security Act 
excepted ‘‘agricultural labor’? from employment 
without defining it. Section 210 (b) (1) of the Act 
of August 14, 1935, 49 Stat. 625. Effective January 
1, 1940 (42 U. S. C. 409 (b)), agricultural labor was 
given a statutory definition in Section 209 (1) of 
the Act as amended (42 U. 8S. C. 409 (1), 53 Stat. 
1377) which provides in pertinent part as follows, for 
the period beginning January 1, 1940: 


(1) The term ‘‘agricultural labor’’ includes 
all service performed— 

(4) In handling, planting, drying, packing, 
packaging, processing, freezing, grading, stor- 
img, or delivering to storage or to market or 
to a earrier for transportation to market, any 
agricultural or horticultural commodity; but 
only if such service is performed as an 1n¢i- 
dent to ordinary farming operations or, i the 
case of fruits and vegetables, as an incident 
to the preparation of such fruits or vegetables 
for market. he provisions of this paragraph 
shall not be deemed to be applicable with re- 
spect to service performed in connection with 
commercial canning or commercial freezing or 
in connection with any agricultural or horti- 
cultural conmmodity after its delivery to a ter- 
minal market for distribution for consumption. 
[Italics supplied. ] 
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Social Security Administration Regulations No. 3, 
Part 403, Title 20, CFR, Section 403.808 (e) provides 
as follows: 


(e) Services described in Section 209 (1) 
(4) of the Act: 

(1) Services performed by an employee in 
the employ of a farmer or a farmers’ coopera- 
tive organization or group in the handling, 
planting, drying, packing, processing, freezing, 
erading, storing, or delivering to storage or to 
market, of any agricultural or horticultural 
commodity, other than fruits, and vegetables 
(see subparagraph (2) below), produced by 
such farmer or farmer-members of such organi- 
zation or group of farmers are excepted, provided 
such services are performed as an incident to 
ordinary farming operations. 

Generally services are performed ‘‘as an in- 
cident to ordinary farming operations’? within 
the meaning of this paragraph if they are 
services of the character ordinarily performed 
by the employees of a farmer or of a farmers’ 
cooperative organization or group as a pre- 
requisite to the marketing, in its unmanufac- 
tured state, of any agricultural or horticultural 
commodity produced by such farmer or by the 
members of such farmers’ organization or 
group. Services performed by employees of 
such farmer or farmers’ organization or group 
in the handling, planting, drying, packing, 
packaging, processing, freezing, grading, stor- 
ing, or delivering to storage or to market or to a 
carrier for transportation to market, of com- 
modities produced by persons other than such 
farmer or members of such farmers’ organiza- 
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tion or group are not performed ‘‘as an inci- 
dent to ordinary farming operations.” 

(2) Services performed by an employee in 
the employ of any person in the handling, 
planting, drying, packing, packaging, process- 
ing, freezing, grading, stormg, or delivering 
fo Storage or to mimrket or to a Cartier ion 
transportation to market of fruits and vege- 
tables, whether or not of a perishable nature, 
are excepted as agricultural labor, provided 
such services are performed as an incident to 
the preparation of such fruits and vegetables 
for market. For example, if services in the 
sorting, grading, or storing of fruits, or in 
the cleaning of beans, are performed as an 
incident to their preparation for market, such 
services may be excepted whether performed in 
the employ of a farmer, a farmers’ coopera- 
tive, or a commercial handler of such commodi- 
ties. 

(3) The services deseribed in subparagraphs 
(1) and (2) above, do not inelude services 
performed in connection with commercial can- 
ning or commercial freezing or in connection 
with any commodity after its delivery to a 
terminal market for consumption. 

The Social Security Board Regulation No. 2, July 
20, 1937, governing the period up to December 31, 1939, 
Title 20, CFR, Section 402.6 provided as follows: 


Agricultural labor. The term ‘agricultural 


labor’? includes all services performed— 

(a) By an emplovee, on a farm, in connec- 
tion with the cultivation of the soil, the rais- 
ing and harvesting of crops, or the raising, 
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feeding, or management of live stock, bees, and 
poultry ; or 

(b) By an employee in connection with the 
processing of articles from materials which 
were produced on a farm; also the packing, 
packaging, transportation, or marketing of 
those materials or articles. Such services do not 
constitute agricultural labor, however, unless 
they are performed by an employee of the 
owner or tenant of the farm on which the ma- 
terials in their raw or natural state were pro- 
duced, and unless such processing, packing, 
packaging, transportation or marketing is car- 
ried on as an incident to ordinary farming 
operations as distinguished from manufactur- 
ing or commercial operations. 

As used herein the term ‘‘farm’’ embraces 
the farm in the ordinarily accepted sense, and 
includes stock, dairy, poultry, fruit, and truck 
farms, plantations, ranches, ranges and 
orehards. 

Forestry and lumbering are not included 
within this exception. 


Treasury Regulation 91, Article 6, 26 CFR, Chapt. I, 


Section 401.6, governing the period up to December 31, 
1939, provided as follows: 


Agricultural labor. The term ‘‘agricultural 
labor’’ includes all services performed— 

(a) By an emplovee, on a farm, in connec- 
tion with the cultivation of the soil, the raising 
and harvesting of crops, or the raising, feeding, 
or management of hve stock, bees, and poultry ; 
or 

(b) By an employee in connection with the 
processing of articles from materials which 
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were produced on a farm; also the packing, 
packaging, transportation, or marketing of 
those materials or articles. Such services do 
not constitute agricultural labor, however, un- 
less they are performed by an employee of the 
owner or tenant of the farm on which the mate- 
rials in their raw or natural state were pro- 
duced, and unless such processing, packing, 
packaging, transportation, or marketing is ecar- 
ried on as an incident to ordinary farming op- 
erations as distinguished from manufacturing 
or commercial operations. 

As used herein the term ‘‘farm’’ embraces 
the farm in the ordinarily aecepted sense, and 
ineludes stock, dairy, poultry, fruit, and truck 
farms, plantations, ranches, ranges, and 
orchards. 

Forestry and lumbering are not ineluded 
within the exeeption granted by section 811 
(b) of the vet, 


QUESTIONS PRESENTED 


1. Was the appellee, Arehie F. McLean, engaged 
in ‘‘agricultural labor’’ as defined in Section 209 (b) 
(1) of the Social Seeurity Act, as amended [42 
U. 8. C. $409 (bd), 53 Stat. 7860, 1377] dumiie 
the last quarter of 1941 and during 1942, and henee 
excepted from ‘“‘employvment’’ as defined in Seetion 
209 (b) of that Act [42 U.S, Cea09 @)]® 

2. Is the question of coverage of the appellee herein 
under Section 209 (b) (1) of the Social Seeurity Act, 
as amended [42 U. 8. C. § 409 (bd), 53 Stat. 1360, 
1377], ecoutrolled by Miller v. Burger, 161 F. (2d) 
892 (C. &. 9% 


—_—_—eernt —_&_&CTCTC.C CTE, 
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3. Was the Burley, Idaho, potato warehouse and 
processing plant of Albert Miller G Company a ‘‘ter- 
minal market’? within the intent and meaning of 
the 1939 amendments to the Social Security Act, 42 
U.S. C. § 409 (1) (4), 53 Stat. 1377, 1878? 

4, Had the farmer-growers of the potatoes herein 
parted with all of their economic interest in the pota- 
toes upon the taking possession thereof by Albert 
Miller & Company through their Burley, Idaho, 
agents, prior to the washing, sorting, and grading 
of said potatoes? 

5. What is the geographic scope of the test to be 
applied to determine the point at which the ordinary 
grower of potatoes customarily parts with his eco- 
nomic interest in his product? 


THE ADMINISTRATIVE PROCEEDINGS 


The plaintiff filed with the Bureau of Old-Age and 
Survivors Insurance of the Social Security Adminis- 
tration a request to have his wage record, as kept by 
the Bureau, revised to include therein wages alleged 
to have been paid him by Albert Miller and Company 
(Supp. Tr. 127-130). The Bureau denied the re- 
quest (Supp. Tr. 134). Upon his request a hear- 
ing was held before a referee of the Social Security 
Administration on March 26, 1946 (Supp. Tr. 112- 
120). On July 8, 1946, the referee affirmed the de- 
cision of the Bureau (Supp. Tr. 99-107). On March 
25, 1948, the plaintiff requested the Appeals Council 
of the Social Security Administration to review that 
decision (Supp. Tr. 97). On July 2, 1948, the Ap- 
peals Council affirmed the decision (Supp. Tr. 75-79). 
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In conformity with the practiee of the Federal 
Security Administrator that decision became his final 
decision. 


THE PROCEEDINGS IN THE DISTRICT COURT 


This action was begun on August 31, 1948, to re- 
view the decision of the Federal Security Adminis- 
trator (‘T'y. 2-8). In due time the defendant filed his 
answer to the complaint, including the complete 
transeript of the administrative record (Tr. 15-21). 
In view of the limited nature of the judicial review 
in proceedings authorized by Section 205 (g¢) of the 
Social Security Act and of the fact that the record 
before the court consists only of the pleadings, i- 
cluding the transcript of the administrative record, 
the Administrator moved for summary judgment 
under Rule 56 (b) of the Federal Rules of Civil Pro- 
cedure (Tr. 23). The District Court rendered judg- 
ment reversing the decision of the Administrator and 
remanding the case to him with directions as afore- 
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said Clr 53). Iiwrote no opinion, 
THE FACTS 


The plaintiff performed services for Albert Miller 
and Company in November and December 1941, and 
mn every month of 1942 with the exception of June, 
July, August, and December (Supp. Tr. 169-170). 
Albert Miller and Company, a corporation, bad its 
principal office in Chicago, Hlinois, and was desig- 
nated as a ‘‘ear-lot potato distributor?” (Supp. Tr. 
169). The plaintiff was employed in a warehouse 
owned by it in Burley, Idaho. The activities earried 
on by the company at said warehouse consisted of 
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washing, sorting, grading, packaging, storing, and 
shipping in carload lots, potatoes which it bought 
of potato growers in the vicinity. Approximately 
45 percent of the activities in which the plaintiff 
engaged consisted of washing operations and 55 per- 
eent of grading operations. The growers store the 
potatoes, when harvested, in their cellars. Potatoes 
pre sold as U.S. No. 1’s and U. 8. No. 2’s. The com- 
pany would buy a cellar full of potatoes, either before 
or after they had been sorted and graded (Supp. Ty. 
102-103). The referee said, 


The record does not disclose exactly what 
percentage of the potatoes were sorted and 
graded in the farmer’s cellar and what por- 
tion were sorted and graded in the company’s 
warehouse, and it is not unreasonable to assume 
that approximately one half of the potatoes 
handled were purchased and paid for on the 
basis of measurement or sorting and grading 
in the farmer’s cellar, and the other half paid 
for on the basis of sorting and grading in the 
warehouse. Regardless of how they were pur- 
chased and paid for, they were all brought into 
the warehouse for the purpose of further sort- 
ing and grading and washing. The first func- 
tion of the warehouse operation was to feed all 
of the potatoes through the washer, then to sort 
them into two grades above noted. The U. 8. 
No. 1’s were then packed in 100-pound sacks, 
with the exception of the choice and largest 
potatoes which were packed in 10-pound and 
25-pound sacks. Immediately after such pack- 
ing in sacks, they were either shipped in ear- 
load lots to various U. 8. markets as directed 

903485—50 
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by the home office, or were stored in the base- 
ment of the company’s warehouse awaiting 
developments in the potato market. * * * 
It is customary in the production of potatoes 
in the district in which the company’s ware- : 
house is situated for the farmers to harvest 
their potatoes and place them in storage cellars. 
At that point they are not as yet ready for 
distribution to the consuming public, as potatoes 
there raised are sold in two grades; to wit, 
U.S. No, 1’stamd U.S. No. 2’s, “The tae 
stores them in bulk without sorting or grading 
them. ‘The potatoes are not sorted or graded 
until they come into the hands of the company. 
The company sorts and grades them either in 
the farmer’s cellar or in its own warehouse 
after trucking the potatoes to its warehouse 
from the farms at its own expense. * * * 
At certain seasons of the year some of these 
potatoes are placed in storage in the warehouse, 
which warehouse has a capacity of approxi- 
mately 50,000 sacks in its basement. They 
remain there for some indefinite time and are 
shipped from time to time as orders and direc- 
tions for such shipments are received from the 
Chicago office. It is evident from the facts 
in this case, and the referee finds, that potatoes 
handled by the company in its Burley ware- | 
house were not fully prepared for market until | 
they were washed and finally sorted and graded, 
and it is therefore the finding of this referee | 
that the operations of the company in its Burley | 
warehouse were incident to the preparation of 
potatoes for market (Supp. Tr. 1038, 106-107). 
These findings were adopted by the Appeals Council 
(Supp. Tr. 76), but instead of the referee’s finding 
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that all shipments, with the exception of some ship- 
ments which were consigned from ‘the warehouse to 
Chicago, were made in carload lots to jobbers in vari- 
ous cities, who distributed them to retailers and 
dealers, the Appeals Council made the following 
finding: 

The evidence received by the Appeals Coun- 
cil subsequent to the referee’s decision indi- 
eates that approximately 60 percent of the 
potatoes which were purchased locally by the 
management of the company’s warehouse in 
Burley, Idaho, were shipped to various points 
in the United States upon directions received 
from the company’s Chicago office and that 
approximately 40 percent of such potatoes were 
sold by the manager of the Burley warehouse, 
under general authority given him by the 
company, to local produce companies, local, 
intrastate, and interstate transportation com- 
panies, restaurants, stores, and private individ- 
uals; that most of the potatoes which were sold 
locally from the warehouse had been purchased 
directly from the growers, having been sorted 
and graded in the growers’ cellars and were 
not washed and sorted in the warehouse (Supp. 
ie (0-171). 

On the question whether the company paid for the 
potatoes before or after they were graded neither the 
referee nor the Appeals Council made a finding, but 
we beleve that there is abundant evidence in the 
record to prove that there was a wide variation in 
the price of U. S. No. 1 and U. 8. No 2 potatoes 
and that in most instances they were not paid for 
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until after they were sorted. If the farmer wanted 
to sell them in the.cellar ungraded, the company would 
pay him so much for the whole cellar, but that hap- 
pened only in a very small percentage of cases [See 
testimony of Louise Franden, Supp. Tr. pp. 73-75, 
157-163, 166-168; testimony of Marie C. Buckholz, 
NE Rad eA 


THE CONTENTIONS OF THE PARTIES 


The issue in this case is whether, under the cir- 
eumstances above set forth, the services performed 
by the plaintiff for Albert Miller and Company at its 
warehouse in Burley, Idaho, were services performed 
in the handling and grading of potatoes as an ine¢i- 
dent to their preparation for market and before their 
delivery to a terminal market for distribution for 
consumption within the meaning of Section 209 (1) 
(4) of the Social Security Act, as amended and So- 
cial Security Administration Regulations No. 3, Part 
403, Title 20 CFR, Section 403.808 (e) and Section 
1426 (h) (4) of the Internal Revenue Code, 53 Stat. 
1587, which are identical and provide that all services 
performed— 

In handling, planting, drying, packing, 
packaging, processing, freezing, grading, stor- 
ing, or delivering to storage or to market or 
to a carrier for transportation to market, any 
agricultural or horticultural commodity; but 
only if such service is performed as an 1n¢i- 
dent to ordimary farming operations or, in 
the case of frnits and vegetables, as an inci- 
dent to the preparation of such fruits or vege- 
tables for market. The provisions of this 
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paragraph shall not be deemed to be applicable 
with respect to service performed in connec- 
tion with commercial canning or commercial 
freezing or in connection with any agricultural 
or horticultural commodity after its delivery 
to a terminal market for distribution for 
consumption. 
are excepted from ‘‘employment’’ as defined in those 
Acts. If they are so excepted, the remuneration paid 
the plaintiff for such services was not ‘‘wages’’ as de- 
fined in the Act and the plaintiff is not entitled to 
have such remuneration included in the wage record 
maintained for him by the Social Security Adminis- 
tration on the basis of which his entitlement to benefits 
under the Social Security Act and the amount of such 
benefits is determined. 

The court below held on the authority of the de- 
cision of this court in Miller v. Burger, 161 F. (2d) 992 
(C, A. 9), that his services were not excepted from ‘‘em- 
ployment”’ by the section above quoted. 

Appellee will no doubt argue that that decision 
should be affirmed. Appellant contends it should be 

°H. R. 6000, the Social Security Act Amendments of 1950, 
which will probably have been enacted before this cause is argued, 
defines “agricultural labor” in entirely different terms, but since 
the new definition does not become effective until January 1, 1951, 
and is not retroactive, it will not affect the issues in this case. 
The Federal Security Agency will have to decide for many years 
to come whenever a wage earner who performed services in con- 
nection with the handling of fruits or vegetables between January 
1, 1940, and December 31, 1950, applies for benefits under the Act 
whether he was engaged in “agricultural labor.” The same ques- 
tion will have to be decided by the Bureau of Internal Revenue if 


employers who have paid Social Security taxes file claims for 
refund. 
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reversed beeause (1) the decision in Miller v. Burger 
was not well considered and should therefore be over- 
ruled; (2) the facts of this case distinguish it from 
Miller v. Burger; (3) if the facts found by the Ap- 
peals Council in the instant case are msufficient to 
distinguish it from Jfiller v. Burger, then the cause 
should be remanded to the Administrator with direc- 
tions to take additional testimony and make addi- 
tional findings of fact on the issues which the court 
now holds to be material to the decision of this case. 

THE LEGISLATIVE HISTORY OF SECTIONS 209 (1) (4) OF THE 


SOCIAL SECURITY ACT AND 1426 (h) OF THE INTERNAL 
REVENUE CODE 


Under Title II of the Social Security Act of 1939, 
49 Stat. 622-625, any individual who had attained 65 
years of age and to whom wages [defined as ‘‘all 
remuneration for employment’’] had been paid after 
December 31, 1936, and before he attained age 65, of 
not less than $2,000 was entitled to receive an old-age 
benefit from the date on which he attained age 65 
until his death [Sections 202 and 210]. Title VIII, 
Section 801, 49 Stat. 636, imposed upon the income 
of every individual a tax equal to a certain percentage 
of the wages received by him with respect to ‘‘em- 
ployment,’’ and Section 804, 49 Stat. 637, imposed on 
every employer an excise tax, with respect to having 
individuals in his employ, equal to the same percent- 
age of the wages paid by him with respect to 
‘femployment.”’ 

Both Titles defined employment as ‘‘any service, 
of whatever nature, performed within the United 
States by an employee for an employer except [1] 
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fagricultural labor’ ’’ [Sections 210 (b), 49 Stat. 625, 
and 811 (b), 49 Stat. 639]. Neither Title defined the 
term ‘‘agricultural labor.’’ But under Article 6 of 
the Social Security Board Regulations No. 2, Title 20 
CFR 402.6 and Article 6 of Treasury Regulations 91, 26 
CFR, Chapter I, $401.6, that term was narrowly de- 
fined. No services were included in the term ‘agri- 
eultural labor’’ unless either (a) performed on a farm 
in connection with the cultivation of the soil, the rais- 
ing and harvesting of crops, or the raising, feeding, or 
management of livestock, bees, or poultry, or (b) if 
not performed on a farm, unless the services consisted 
of processing, packing, packaging, transporting, or 
marketing of farm products, and then only if per- 
formed by an employee of the owner or tenant of the 
farm on which the materials in their raw or natural 
state were produced, and only if such processing, etc., 
was performed as an ineident to ordinary farming 
operations as distinguished from manufacturing or 
commercial operations. 

Similar regulations were adopted by many State 
agencies administering State unemployment compen- 
sation acts. Under these regulations, whether Federal 
and State taxes should be imposed upon identical 
operations depended upon the identity of the employer 
for whom they were performed rather than upon the 
nature of the work done. A grower was not required 
to pay Social Security taxes on the labor employed 
in packing his own fruit, although a growers’ coop- 
erative and a commercial packer were. Batt v. United 
States, 151 F. (2d) 949 (C. A. 9); Latimer v. United 
maces, 52 F. Supp. 228, 235 (D. C., S. D. Cal.); 
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Fosgate V. United States, 125 F. (2a) 775 (C. Av ope 
Lake Region Packing Association v. United States, 146 
F. (2d) 157 (C. A. 5); Florida Ind. Comm. v. Growers 
Houigpment Co. 152 Wa. 595, 12 So: (2d) 889. 
commercial handler of shade tobacco in Connecticut 
Was required to pay employment taxes on its labor 
(EH. Dans & Co. ~. Tone, 125¢Conn. 300, 5 Ad. Gap 
23), although the same work performed for a grower 
off the farm was exempt from taxation. American 
Sumatra. Tobacco Corp. v. Tone, 127 Conn. 182, 15 
Atl. (2d) 80. A fruit grower in Washington handling 
his own fruit paid no taxes (In Re Wenatchee Beebe 
Orchard Co., 16 Wash. (2d) 259, 133 P. (a) 283), 
whereas a cooperative association of growers and a 
commercial handler whose help performed the same 
services were lable. Cowitche Growers v. Bates, 10 
Wash. (2d) 585, 117 P. (2d) 624; In Re Yakima 
Fruit Growers Association, 20 Wash. (2d) 202, 146 P. 
(2d) 800. 

The legislative history of the Social Security Act 
clearly indicates that the purpose of the change in 
the definition ‘‘agrieultural labor’ made by the Social 
Security Act Amendments of 1939 (53 Stat. 1360, 
et seq.) was to remove the inequities claimed to re- 
sult from the operation of the ‘ 
exception in the orginal act. 


agricultural labor”’ 


At the hearings before the House Ways and Means 
Committee relative to the Social Security Act Amend- 
ments of 19389, it was strongly argued by representa- 
tives of the fruit and vegetable growers that the opera- 
tions of washing, grading, storing, processing, pack- 
ing, packaging, and delivering to storage or to market 
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or to a carrier for transportation to market of fruits 
and vegetables were an integral part of farming 
operations; that these operations were performed as 
an incident to the preparation of such fruit and vege- 
tables for market; many of them were required by 
law to be performed before the fruits and vegetables 
could be marketed. 

It was contended that the small farmers could not 
afford to build and equip the plant necessary to per- 
form the various services necessary to prepare fruits 
and vegetables for market, such as washing, grad- 
ing, and processing. Therefore they were often 
obliged to form cooperatives to perform such process- 
ing services for them, or to have the processing done 
for them by a commercial processor. 

It was thought that if farmers’ cooperatives and 
commercial handlers were subject to the tax imposed 
by the Social Security Act, measured by the wages 
which they paid for such services, while the large 
producers who could afford to build and equip their 
own packing plants and operate them by their own 
employees were exempted therefrom, the small grow- 
ers would be unfairly discriminated against because 
the handlers, both cooperative and commercial, would 
shift the tax back to them by reducing, by the amount 
of the tax, the amount payable to the grower for his 
product. 

As was said in the brief filed by the International 
Apple Association: 


We have shown that the whole process from 
the bud to the final washing, brushing, grading, 
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and packing at the point of produetion is all 
part of one process before the grower can 
obtain value for his product * * *. ‘To say 
that agricultural labor stops with the picking 
of fruit and leaving it in crates, boxes, or piles 
on the farm, unwashed, unsorted, or ungraded 
and not packed, unless the grower does those 
things himself on the actual farm, is to ignore 
facts, realities, and the essential steps that fruit 
erowers have had to take in the evolution of 
production. 

We understand that the point has been made 
that the charge for washing, brushing, grad- 
ing, and packing in a central packing house 
would not be borne by the producer. It ab- 
solutely is and would be borne by the producer 
and no one else. And if this tax has to be 
paid on the labor in a packing house, the 
stower will pay that. Noteonly that, dnt Wi 
the grower sells without performing these aets, 
then whoever stands in the grower’s shoes dis- 
counts the price sufficiently to take care of 
these charges. (Hearings Relative to the 
Social Security Act Amendments of 1939 Be- 
fore the Committee on Ways and Means, House 
of Representatives, 76th Cong., 1st Sess., Vol. 
2 pe LOS. 

The “agricultural labor’? exeeption was amended 
for the express purpose of removing such tax mequali- 
ties. As amended, the definition of “ 
labor’? is contained in Seetion 209 (1) supra of the Social | 
Security Act and Section 1426 (h) of the Internal 
Revenue Code. Those sections define ‘agricultural | 


agricultural 


« e * e « : 
* Other testimony introduced at these hearings bearing on this ~ 
question is printed in Appendix A, attached hereto. 
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labor’? so as to melude therein (1) the services 
enumerated in Article 6, Paragraph (a) of Social 
Security Regulations No. 2 (and the corresponding 
provisions of the Treasury Regulations), if per- 
formed in the employ of any person; (2) certain 
other services performed in the employ of the owner, 
tenant, or other operator of a farm in connection with 
its operation, management, etc., ¢f the major part of 
the services are performed on a farm; (3) services 
performed in connection with the production or har- 
vesting of certain other commodities whether or not 
performed on a farm or in the employ of the owner 
or tenant of a farm; (4) the services enumerated 
in the paragraph to be construed in the instant case, 
which provides as follows: 
In handling, planting, drying, packing, pack- 
aging, processing, freezing, grading, storing, 
or delivering to storage or to market or to a 
carrier for transportation to market, any agri- 
cultural or horticultural commodity; but only 
if such service is performed as an incident to 
ordinary farming operations or, in the case of 
fruits and vegetables, as an incident to the 
preparation of such fruits or vegetables for 
market. The provisions of this paragraph shall 
not be deemed to be applicable with respect 
to service performed in connection with com- 
mercial canning or commercial freezing or in 
connection with any agricultural or horticul- 
tural commodity after its delivery to a terminal 
market for distribution for consumption. 
The Committee reports contain the following ex- 
planation of the provisions of Section 209 (1). (H. 
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Rep. No. 728, 7Gth Cong, Ist Sess, pp. 30, 522a3— 
S. Rep. No. 734, 76th Cong., Ist Sess., pp. 61, 
63-64) : 


The present law exempts ‘‘agricultural labor’’ 
without defining the term. It has been difficult 
to delimit the application of the term with the 
certainty required for administration and for 
general understanding by employers and em- 
ployees affected. 

Your committee believes that greater exact- 
ness should be given to the exception and that 
tt should be broadened to include as “agricul- 
tural labor’’ certain services not at present ex- 
empt, as such services are an integral part of 
farming activities. Inthe case of many of such 
services, it has been found that the incidence of 
the taxes falls exclusively upon the farmer, a 
factor which, in numerous instances, has re- 
sulted in the establishment of competitive ad- 
vantages on the part of large farm operators to 
the detriment of the smaller ones. 


* * * * * 


Paragraph (4) of the subsection extends the 
exemption to service (though not performed 
in the employ of the owner or tenant or other 
operator of a farm) performed in the handling, 
planting, freezing, grading, storing, or deliver- 
ing to storage or to market or to a carricr for 
transportation to market, any agricultural or 
horticultural commodity, provided such service 
is performed as an incident to ordinary farm- 
ing operations or, in the ease of fruits and veg- 
etables, as an incident to the preparation of 
such fruits or vegetables for market. The pro- 
visions of the paragraph, however, do not ex- 
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tend to services performed in connection with 
commercial canning or commercial freezing, 
nor to services performed in connection with 
any agricultural or horticultural commodity 
after its delivery to a terminal market for dis- 
tribution for consumption. The expression ‘‘as 
an incident to ordinary farming operations”’ Is, 
in general, intended to cover all services of the 
character deseribed in the paragraph which are 
ordinarily performed by the employees of. a 
farmer or by employees of a farmers’ coopera- 
tive organization or group, as a prerequisite 
to the marketing, in its unmanufactured state, 
of any agricultural or horticultural commodity 
produced by such farmer or by the members 
of such organization or group. The expression 
also includes the delivery of such commodity to 
the place where, in the ordinary and natural 
course of the particular kind of farming opera- 
tions involved, the commodity accumulates in 
storage for distribution into the usual channels 
of commerce and consumption. To the extent 
that such farmers, organizations, or groups en- 
gage in the handling, ete., of commodities other 
than those of their own production or that of 
their members, such handling, ete., is not re- 
garded as being carried on ‘‘as an incident to 
ordinary farming operations.’’ In such a case 
the rules set forth in subsection (c) of this 
section apply. 

In the case of fruits and vegetables, how- 
ever, whether or not of a perishable nature, 
services performed in the handling, drying, 
packing, etc., of those commodities constitute 
“agricultural labor’? even though not per- 
formed as an incident to ordinary farming 
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operations, provided they are rendered as an 
imetdent to the preparation of such fruits or 
vegetables for market. Under this portion of 
the paragraph, for example, services performed 
in the sorting, grading, or storing of citrus 
[“eitrus’’ appears m House Report 728, at p. 
dd but not in Senate Report 754 at p. 64] 
fruits or in the cleaning of beans, as an inei- 
dent to their preparation for market, will be 
excepted irrespective of whether performed in 
the employ of a farmer, a farmers’ cooperative, 
or a commercial handler of such commodities. 
[Ttahes supphed. ] 

In the course of the debate on the bill in the House, 
Congressman Buck, a member of the Ways and Means 
Committee, and the sponsor of this amendment, ex- 
plained Section 209 (1) as follows: 


These paragraphs are based on the theory 
that what is agricultural labor is determined 
by the nature of the work and not by whom the 
man is employed. Agricultural labor starts 
with the planting of a crop. It ends when that 
crop has been delivered to market or to a ear- 
rier for transportation to market, and all the 
intervening steps should be regarded as in the 
nature of agricultural labor. 

% ce 3 * * % 


* * * T stated a few nunutes aeo That 


am a farmer. L have a fairly large agreage, 
and on it T have a packing plant where JT can 
elean, Wash, and pack my own fruit. 

That Jabor is exempt. If 10 or 20 of my 
neighbors do the same thing in the same way, 
if they get together and build a cooperative 
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packing shed on the railroad and wash their 
apples or their pears, and pack their fruit and 
use the same type of labor under the same cir- 
ciunstaneces, they are now taxed under the rul- 
ings of the Bureau of Internal Revenue, be- 
cause the work is done off of a farm. Where 
is the justice in that, in making the small 
producer suffer? 
% * % * 8 

Let me add that the Pure Food and Drugs 
Act of the United States and many State laws 
require rigid inspection of agricultural com- 
modities, and in the case of apples and pears 
require that they be washed before they can 
be shipped in interstate commerce. The aver- 
age farmer is in no position to handle this work 
by himself on his farm. He must cooperate 
with his neighbors in a common packing plant 
where his fruit can be washed, his beans graded 
and cleaned, and so on. All these processes 
are a part of the preparation of the farm 
crop for market, and it has been unfair and 
inequitable for the Bureau of Internal Revenue 
to make rulings which tend to restrict all of 
these operations to a given farm. Their rul- 
ings have worked to the advantage of those 
who have large acreages on which they can 
carry through a complete agricultural operation 
from producing a crop to delivering for trans- 
portation to market. It might be very fairly 
said the present amendment is intended not 
merely to state clearly what Congress considers 
are agricultural operations but to remove the 
equities that now exist. 


% % % % * 
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* * * in the opinion of those of us who 
helped to draw this amendment these various 
services which form an integral part of agri- 
culture were intended to be covered by Congress 
in its original enactment; * * *. 


* ¥ ¥ * % 


Let me call attention to another serious 
anomaly. If you are the owner of a farm, and 
you enter into a written agreement with a 
marketing agent to pick and pack your crop, 
whether it is fruit or beans or anything else, 
the labor employed by the marketing agent is 
considered to be agricultural labor at the pres- 
ent time; but if you sell your fruit or beans 
to that same marketing agent and he comes 
in with a crew and packs your crop, that is not 
agricultural labor under the rulings of the 
Bureau of Internal Revenue. Services per- 
formed by the employees of a company handling | 
tobacco 1n warehouses off the farm but in the : 
mnmediate neighborhood where the process of | 
fermentation was carried on, however, have | 
been held to be agricultural, so that the Treas- | 
ury has apphed no uniform rule in connection 
with its idea of hmiting agricultural labor to 
work on the farm. In the case of cotton gin- 
ning, packing lettuce, and so forth, however, a 
very rigid restriction has been made limiting 
the exemption to work done on a farm itself. 


¥ * ¥* ¥ * | 


—_— 


These curious distinctions produce inequities 
uuong people operating im the same commod- 
ities in the same loealities, and certainly this is! 
an injustice. 84 Cong. Ree. 68646865, June} 
8, 1939. [Italics supplied.] | 
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It is thus clear that under the paragraph to be 
construed in this case all services performed in the 
handling, planting, freezing, grading, storing, or de- 
livering to storage or to market or to a carrier for 
transportation to market of fruits and vegetables are 
“agricultural labor’? even though they are not per- 
formed on a farm or in the employ of a farmer or as 
an incident to ordinary farming operations, if per- 
formed as an incident to the preparation of such fruits 
or vegetables for market and before delivery to a 
terminal market for distribution for consumption. 
By way of contrast, it should be noted that while with 
respect to agricultural commodities other than fruits 
and vegetables such services do not constitute ‘‘agri- 
cultural labor’’ unless performed by an employee of 
a farmer, farmers’ organization, or group services 
performed as an incident to the preparation of fruits 
or vegetables for market are ‘‘agricultural labor’’ 
though performed by commercial handlers, since such 
services need not be performed as an incident to 
ordinary farming operations. 

It is clear also that in the expression ‘‘as an inci- 
dent to the preparation of such fruits or vegetables for 
market”? preparation for market was intended by 
Congress to mean preparation of fruits and vegetables 
in their raw or natural state for sale to consumers 
who buy them for domestic or industrial uses and that 
the expression includes all services necessary to put 
fruits and vegetables into that condition no matter 
by whom the services are performed. The term 


“terminal market’? was intended to designate the 
9038485—50——3 
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place of business to which such products are shipped, 
prepared for sale to consumers, and from which they 
enter into the usual channels of distribution for econ- 
sumption. Until they are delivered to such a place 
of business in that prepared condition, all of the 
enumerated services performed in handling fruits 
and vegetables are ‘‘agricultural labor.”’ 
ARGUMENT 


Miller v. Burger Should Be Overruled 


In the instant case Albert Miller and Company, a 
commercial processor, was engaged in washing, sort- 
ing, grading, and packaging potatoes which it bought 
of the growers in its vicinity. 

As shown above, the committee reports on Section 
209 (1) (4) expressly declare that the services per- 
formed in the sorting, grading, or storing of fruits 
or in the cleaning of beans as an ineident to the 
preparation for market are ‘‘agricultural labor,’’ even 
though performed in the employ of a commercial 
handler of such commodities. 

We ean pereeive no distinetion between the wash- 
ing, sorting, and grading of potatoes and the sorting, 
grading, or storing of fruits or the cleaning of beans. 
We believe, therefore, by this analogy that the court 
below should have held that the services performed 
by appellee were ‘‘agnicultural labor.’’ But it held 
on the authomty of Afiiler v. Burger, 161 F. (2d) 992 
(C. A.9), that they were not ‘‘agricultural labor.’”? We 
beheve that the decision in the Burger ease was not 
well considered and that this court should now re- 
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consider and overrule it and reverse the decision of 
the District Court in the instant case. 

The court below overruled the decision of the 
Appeals Council in the instant case on the authority 
of this court’s decision in Miller v. Burger, 161 ¥. (2d) 
992 (C. A. 9), which affirmed the decision of the District 
Court for the Southern District of California, No1th- 
ern District, reported under the name of Burger, et ux. 
y. Social Security Board, 66 F. Supp. 619 (S. D. Cal.). 

In the Burger et ux. case, supra, the District Court 
had held that the operations of grading, cleaning, wash- 
ing, sulphuring, fumigating, and packaging dried 
fruit, when performed by a commercial packer for his 
own account after he had bought the fruit from the 
erowers, were not services rendered as an incident to 
the preparation of such fruit for market. It recog- 
nized that, under the identity of the employer test 
applied under the Social Security Act of 1935 by the 
Social Security Board and the Bureau of Internal 
Revenue, those growers with sufficient production to 
support their own processing or packing plants could 
market their products tax-free, while identical prod- 
ucts of the smaller grower, processed and distributed 
collectively through grower-owner cooperatives or in- 
dependently through commercial packers, were com- 
pelled to compete for market carrying the burden 
of the tax. It recognized also that the present 
definition of ‘*agricultural labor’’ in Section 209 (1) 
of the Social Security Act and Section 1426 (h) of 
the Internal Revenue Code, as amended in 1939, was 
adopted to eliminate the tax discrimination result- 
ing from the definition of ‘‘agricultural labor’? in the 
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regulations promulgated under the Social Security 
Act of 1935 and that the above sections were amended 
for the purpose of broadening the definition of ‘‘agri- 
eultural labor’’ contained in those regulations. 

But it held that the exemption from employment 
taxes of agricultural commodities, whether produced 
by a large grower, by a member of a cooperative, or 
by a small nonmember continued only 


“* * * up to the poimt where the com- 
modity in the ordinary course of trade normally 
passes out of the hands of the producer or 
grower, and from that point forth must bear 
alike the burden of such taxes. When this pur- 
pose is given full effect, it seems equally clear 
that the ‘market’ Congress meant is the ‘grow- 
ers’ market’—the place or point where and the 
time when the ordinary producer or grower of 
the commodity customarily parts with economic 
interest in its future form or destiny. 


* * * *% * 


‘“All properly cognizable indicia point to a 
construction of the legislative definition which 
will operate to exempt as ‘agricultural labor’ 
all service performed for the account of the 
produeer or grower m connection with (1) the 
production or raising and harvesting of any 
agricultural or horticultural commodity and 
(2) preparation of the commodity for and de- 
livery toa producers’ or growers’ market in the 
form or condition tn which such commodity is 
customarily sold or disposed of by the ordinary 
producer or grower thereof, yvegardless of 
whether such exempted service be performed by 
an employee of the producer or grower, or by 
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an employee of a cooperative of which the pro- 
ducer or grower is a member, or by an employee 
of a commercial handler rendering such service 
for the account of the producer or grower. 
[Italics supplied. ] 
% % * * * 

ce * * The services of employees like 
Burger are performed not for the account of any 
erower, but for the sole account of a commercial 
handler engaged in the middleman business of 


placing the dried fruit in channels of ‘distribu- 


tion for consumption’.”’ 


This court, in affirming that decision, said (p. 993) 
that since it was in substantial accord with the legal 
conclusions reached by the District Court, it would 
serve no useful purpose to enter upon an extensive 
discussion of the law of the case, and indicated its 
agreement with the District Court’s construction of 
the statute. It is respectfully submitted that that 
decision should be reconsidered. 

The court’s fundamental error was due to its 
assuinption that under the statute there was a point 
along the producer-to-consumer route of a given com- 
modity prior to delivery to a terminal market at 
which processing services ceased to be ‘‘agricultural 
labor’? and that Congress had not designated ‘‘which, 
or more accurately, whose market was meant by that 
word’’ (66 F. Supp. 626). . 

We do not believe that Congress intended to desig- 
nate any such point. The word ‘‘market”’ in the ex- 
pression ‘‘preparation of such fruits or vegetables 
for market’’ was used synonymously with ‘‘sale’’; 
that it is descriptive of a condition of the fruits and 
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vegetables and not of the place at which such com- 
modities are sold or of the individuals to whom they 
ave gold. ‘‘Prepavation “* * * for market” means 
‘preparation for sale,’’ without reference to the place 
where the sale is to be made. It comprises the various 
operations which the commodity, by law or custom, 
is required to undergo before it can be offered for 
sale. 

That such use of the expression ‘preparation for 
market’’ is a common one is clear. Webster's Inter- 
national Dictionary, second edition, 1941, defines the 
word ‘*process*’ as **to subject to some special process 
or treatment * * * to subject [esp. raw material] 
to a process of manufacture, development, prepara- 
tion for the market, ete., to convert into marketable 
form.’’ This definition is quoted in Kennedy v. State 
Board of Assessment and Review, 224 Lowa 405, 276 
N. W. 205, 206 (lowa); France Company v. Evatt, 
143 Ohio State 455, 55 N. E. (2d) 652, 653; Huron 
Fish Company v. Glander, 146 Ohio State 631, 67 
N. HE. (2d) 546; Morris v. Burrows, 180 8. W. 108, 
1118 (Texas Civil Appeals); Colbert Mill and Feed 
Company vy. Oklahoma Tax Commission, 188 Okla. 
066, 109 P. (2d) 504; where the court, after quoting 
the above definition, said (p. 506) : 

The quoted definition of the word ** process’ 
shows that it is synonymous with the expression 
“preparation for market’? which in turn has 
the same meaning as the expression *‘ preparing 
for sale’? used in the statute under considera- 
tion. 
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In Claim of Lazarus, 268 A. D. 547, 52 N. Y. 5. 
(2d) 682, affirmed sub nom. Jn re Lazarus, 294 N. Y. 
613, 64 N. E. (2d) 169, a case involving the construe- 
tion of the expression ‘‘preparation for market’? in a 
section of the New York Unemployment Insurance 
Law identical with Section 209 (1) (4) of the Social 
Security Act, the court said: 

The phrase ‘‘preparation for market’? means 
the act of transforming the product from its 
raw and natural state into the prescribed, pack- 
aged form so that it may be saleable to the 
wholesaler, retailer, and consumer. 

Only if ‘‘preparation for market’’ is construed 
as being synonymous with ‘‘preparation for sale”? can 
effect be given to all the language of the statute with- 
out reading into it words which cannot, by fair in- 
tendment, be found there, and only so can it be 
administered without making the subtle, not to say 
whimsical, distinctions which Congress wished to 
avoid. 

On its face Section 209 (1) (4) makes no distinc- 
tion between the services of drying, packaging, 
processing, ete. of fruits and vegetables performed on 
or off a farm, in the employ of or for the account of 
a grower or of an individual other than a grower. 

The language as well as the legislative history of 
Section 209 (1) (4) shows clearly that Congress i1n- 
tended to provide that all services performed in 
handling fruits and vegetables which are necessary to 
put them into the condition in which they can be sold 
to consumers are ‘‘agricultural labor’’ even though 
not performed on a farm, or in the employ of a farmer 
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and even though not performed as an ineident to 
ordinary farming operations. 

As will be shown hereafter, the last sentence of 
Section 209 (1) (4) means merely that after an agri- 
cultural commodity has been prepared for sale to con- 
sumers, and has been delivered to a market where 
it is offered for sale to consumers, no further serv- 
ices performed in handling, drying, packing, packag- 
ing, processing, freezing, grading, or storing shall be 
excepted from employment as ‘‘agricultural labor.’’ 

It is to be noted that throughout its opinion the 
District Court in Burger et ux. v. Social Security Board 
et al., 66 FE’. Supp. 619, ignores the distinction made by 
the statute and the Committee Reports between fruits 
and vegetables and all other agricultural commodities. 
Not only in those parts of the opinion quoted above 
(pp. 32, 33, supra), but throughout, the court speaks only 
of “‘commodities’’ as if the statute made no distinction 
between services performed as an incident to ordinary 
farming operations and services performed as an 
ineident to the preparation of fruits and vegetables 
for market. If Congress did not intend to differenti- 
ate between them, it is difficult to account for the dif- 
ference in the language used in regard to them. 

Kvidently its failure to note the distinction led the 
court to misconstrue the expression ‘‘preparation for 
market.’’ It is true that in the ease of agricultural 
products other than fruits and vegetables the services 
must be performed as an ineident to ordinary farming 
operations. It could, therefore, be argued that in 
this respect the statute was intended to continue in 
effect the regulations promulgated under the Soeial 


37 


Security Act of 1985 and that the services must be 
performed by or for the account of the grower. 

But it is clear from the language of the statute itself 
as well as from the Committee Reports that, sinee 
services performed im the handling ete., of fruits and 
vegetables need not be performed ‘‘as an incident to 
ordinary farming operations,’’ the statute does not 
distinguish between such services performed by or 
for the account of a grower and similar services per- 
formed by or for the account of a middleman. 

Any possible obscurity in the language of the stat- 
ute is clarified by the House and Senate Committee 
Reports, supra. These state that the services are 
“agricultural labor’’ 

even though not performed as an incident to 
ordinary farming operations, provided they are 
rendered as an incident to the preparation of 
such fruits or vegetables for market. Under 
this portion of the paragraph for example, 
services performed in the sorting, grading or 
storing of fruits or in the cleaning of beans, as 
an incident to their preparation for market, 
will be excepted irrespective of whether per- 
formed in the employ of a farmer, a farmers’ 
cooperative, or a commercial handler of such 
commodities. 

Congress accepted the thesis, at least as to fruits 
and vegetables, that ‘‘the whole process from the 
bud to the final washing, brushing, grading, and pack- 
aging at the point of production is all part of one 
process before the grower can obtain value for his 
product’’ and that until that process is completed and 
the fruits and vegetables have been delivered to 
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market or to a earrier for transportation to market 
prepared for sale to consumers, all services per- 
formed in handling them are ‘‘agricultural labor.’’ 
All such services are referred to by Congressman 
Buck ‘‘as an integral part of agriculture intended to 
be exeepted from ‘employment’’’ (supra, pp. 26 
anid 28). 

Congress intended that thenceforth the test of 
‘agricultural labor’? should be, not the identity of the 
individual for whom or for whose aceount the services 
were performed, but the nature of the services. The 
court’s construction makes the identity of the indi- 
vidual for whose account the services are performed 
the test instead of the identity of the individual 7a 
whose employ the services are performed; 1. e., the 
farmer in whose behalf the processing was performed. 

To read into the statute a provision that services 
performed by cooperatives or commercial handlers 
in the handling of fruits and vegetables as an ineident 
to their preparation for market are ‘‘agricultural 
labor’? only when performed for the account of the 
grower defeats, in part at least, the purpose of the 
amendment to remove the tax inequities whieh have 
‘resulted in the establishment of competitive advan- 
tages on the part of large farm operators to the 
detriment of the smaller ones.’? [See Committee 
Reports quoted at p. 24, supra. | 

For, while taxes are never imposed with respect to 
services performed in the handling of fruits and 
vegetables produced by large operators, services per- 
formed in the handling of fruits and vegetables pro- 
duced by small farmers would be taxed if performed 
by middlemen for their own account, after the grow- 
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ers had parted with their economic interest in the 
fruits and vegetables. As will be pointed out more 
fully below, this necessitates the drawing of subtle 
distinctions based on facts difficult to ascertain. Such 
distinctions have been characterized by Congressman 
Buck as ‘‘curious distinctions’? which ‘‘produce in- 
equities among people operating in the same com- 
modities in the same localities’’ [supra, p. 28]. 

As pointed out at the hearings, if such services are 
taxed, the taxes will be borne by the grower whether 
or not the services are performed for his account. 
The price which the processor pays for friits and 
vegetables is determined roughly by the price fixed in the 
central wholesale markets in large cities less the cost 
of transportation thereto and the processing costs he 
ineurs. If to those costs is added the amount of the 
excise tax, with respect to having individuals in his em- 
ploy, exacted under the Internal Revenue Code, the price 
he pays the grower will be diminished by the same 
amount. At least Congress so believed. The state- 
ment in the committee reports [supra, p. 24] that 
‘in the case of many of such services it has been 
found that the incidence of the taxes falls exclusively 
upon the farmer”’ constitutes a legislative finding to 
that effect, which must be respected by this court 
since it obviously has a reasonable basis. 

The committee reports state that greater exactness 
should be given to the ‘‘agricultural labor’’ exception 
than is given by the regulations issued under the Social 
Security Act of 1935. Congress obviously intended to 
adopt a test of what is ‘‘agricultural labor’? which 
would be more exact and easier to apply than that 
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provided for in the regulations. As construed by the 
court, Sections 209 (1) (4) of the Social Security 
Act and 1426 (h) (4) of the Internal Revenue Code 
can hardly be said to meet these speeifications. 

The distinction drawn by the court between agri- 
cultural and nonagricultural labor is not based solely 
on whether the services are performed for the account 
of the grower or for the account of a commercial 
handler or other middleman, but on whether or not 
the services performed for the account of the grower 
are services performed in connection with the ‘‘prep- 
aration of the commodity for and delivery to a 
producer's or grower’s market in the form or con- 
dition in which such commodity is customarily sold 
or disposed of by the ordinary producer or grower 
thereof.”’ The growers’ market is defined as the 
“place or point where and the time when the ordinary 
producer or grower of the commodity customarily 
parts with economic interest in its future form or 
destiny.”’ 

Whether the comt means that the growers 
is the place or point where the grower parts with 
legal title to his product though he retains an equi- 
table title or other interest therein is not clear. <As- 
suming, the the court did in Batocchi v. Ewing, 87 
I. Supp. 520 (N. D. Cal.),° decided by the United 


’ market 


°In that case the court held the services performed by a non- 
profit agricultural cooperative in grading, processing, and picking 
dried fruit produced by its members after it had acquired legal 
title thereto were nonagricuitural labor although under its by- 
Jaws it was not pernutted to retain any profits and each member 
had an equal proprietary right in its property and assets. It was 
not disputed that the cooperative performed such services for its 
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States District Court for the Northern District of 
Califorma, Southern Division, on December 8, 1949, 
that it means the point at which he parts with his 
legal title, it is by no means cleay how that point can 
be determined by the agencies administering the Social 
Security Act and the Internal Revenue Code. 

Section 18 of the Uniform Sales Act, which has 
been adopted in 37 states including Idaho and Cali- 
fornia, provides that ‘‘where there is a contract to 
sell specific or ascertained goods, the property in 
them is transferred to the buyer at such time as the 
parties to the contract intend it to be transferred. 
For the purpose of ascertaining the intention of 
the parties, regard shall be had to the terms of the 
contract, the conduct of the parties, usages of trade 
and the circumstances of the case.’? Section 19 lays 
down some rules for ascertaining the intention of the 
parties which, however, are applicable only where 
a different intention does not appear. What is the 
intention of the parties to a contract of sale, when 
it is not expressed, is always a difficult question to 
decide, even for a court which has the parties before 
it. Facts must frequently be found from conflicting 
evidence, and, even if the facts are undisputed, 
opinions will often differ as to the inferences to 
be drawn from them. Administrative agencies such 
members exclusively and that the entire net proceeds of the fruit 
which it processed and sold were distributed to its members and 
the conclusion seemed inescapable that the tax would be borne by 
its grower members. The contention that the cooperative acted 
merely as agent or trustee for the members who retained an equi- 


table title to the fruit until sold by the cooperative was passed 
over. 
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as the Bureau of Old-Age and Survivors Insurance 
and the Bureau of Internal Revenue would obviously 
encounter great difficulties in obtaining the evidence 
necessary to decide such questions with neither of 
the partics to the contract before them, and the 
expense to the agencies as well as to the parties to 
the contract, of obtainmg the evidence on which 
their decisions must be based might prove to be 
burdensome. 

Moreover such a test would be impracticable be- 
cause the distinction between agricultural and non- 
agricultural labor would be made to depend on the 
form of the contract between grower and processor 
rather than on the substance of the transaction; on 
whether, under the contract the purchase price to 
be paid by the processor was stated to be the price 
of unprocessed fruit or the market price of processed 
fimit less the cost of processing, although in either 
case the price realized by the grower would he the 
same, and whether or not passage of title was delayed 
until after the processive services had been com- 
pleted. In any case payment of the tax could easily 
be evaded merely by providing in the contract that 
title to the commodity should not pass until after the 
services had been performed. Congressman Buek’s 
explanation of this seetion in the House shows that 
the incidence of the tax was not intended to depend 
on the form of the contract. 

Sut the administrative agency's difficulties do not 
end when it has been determined that in a partienlar 
ease the services were performed before or after the 
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grower had parted with title to the commodity. The 
preparation of fruits and vegetables for market fre- 
quently consists of several operations, some performed 
by the grower, some by the processor; but all of 
them must be performed before they can be sold to 
the consumer and, viewed realistically, constitute 
separate steps in the process of preparation for 
market. Under the statute as construed by the court 
whether any of these operations is ‘‘agricultural 
labor’? depends on whether it is customarily per- 
formed by or for the account of the ordinary grower. 
For instance, in Burger, et ux, v. Social Security 
Board et al., 66 F. Supp. 619, 621, it appeared that the 
grower sliced the fruits, removed the pits, placed the 
halves on drying trays which were set in the sun, 
sulphured the peaches, apricots, and nectarines, 
packed them into sweat boxes or sacks, and delivered 
them to Rosenberg Brothers, who cleaned, graded, 
and washed them, sulphured such fruit as had not 
been sulphured by the grower, and fumigated and 
packaged it. If it had appeared in that ease that 
Rosenberg Brothers always bought nectarines before 
they were sulphured but that the ordinary grower 
customarily sulphured them, the court would pre- 
sumably have held that the sulphuring operations 
were ‘agricultural labor,’’ even though performed by 
a commercial processor for his own account. 
Conversely, were it to appear that the ordinary 
grower did not customarily sulphur nectarines, the 
court would have to hold, if the question arose, that 
the grower who did sulphur them performed non- 
agricultural labor. It becomes important, therefore, 
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to decide how it can be determined what the ordinary 
erower customarily does and who he is. Did the 
court mean the majority of growers m the district 
or producing area adjacent to the plant at which their 
fruits or vegetables are processed, a rather indefinite 
concept, or in the state, or in the whole country? 

If it meant the ordinary producer in the producing 
area or in the state, it would follow that processing 
services performed in one part of the country may be 
subject to the tax, although they are exempt in the 
rest of the country, merely because the ordinary 
grower customarily parts with his economic interest 
in his product in a particular area at a different time 
than in the remainder of the country. We believe 
that the intention to provide that what is ‘‘agri- 
cultural Jabor’’ depends on the custom of handling 
an agricultural commodity prevalent in the viemity 
of the processor should not be attributed to Congress 
without clear evidenee of such an intent. If the 
whole country is meant, then the question whether a 
particular processing service is nonagricultural labor 
subject to the tax requires a determination at what 
point the ordinary grower throughout the entire 
country customarily parts with his economic interest 
in his product. hese are not matters of common 
knowledge of which administrative agencies, or even 
the courts, can take judicial notiee. The difficulty of 
deciding such questions would be much greater than 
the difficulty of deciding at what point title passes 
from a single seller to a single buyer. 

It is unreasonable, in view of the language and 
legislative history of this section, to attribute to 
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Congress an intent to adopt a test of ‘‘agricultural 
labor’’ so difficult to interpret and administer. 

In the Buryer et ux. case, supra, the court decided, 
also, that the packing plant of Rosenberg Brothers, 
where the wage earner’s services were performed, was 
a ‘‘terminal market’? within the meaning of the 
statute. The District Court said [p. 624-625]: 


Thus Congress has drawn a line of demarea- 
tion across the various pathways followed by 
agricultural and horticultural commodities in 
passing from producer to consumer, and has 
declared that once the commodity reaches the 
market, from which in ordinary course of trade 
it next goes into the channels of distribution 
for consumption, any service afterwards per- 
formed for any person in treating or handling 
such commodity does not constitute ‘‘agricul- 
tural Jabor’’ within the meaning of the Act. 

The uncontradicted evidence presented to the 
Board discloses that along the producer-to- 
consumer route of dried fruit the Fresno pack- 
ing plant of Rosenberg Brothers is a terminal 
market. The Company purchases from grow- 
ers fruit which has been pitted and dried. 
This fruit is stored and as orders require, the 
Company packs, sells, and delivers it to whole- 
sale and retail outlets. Burger’s services were 
the beginning step in the Rosenberg process 
of preparing dried fruit for ‘‘distribution for 
consumption.”’ 


The Court of Appeals said that it agreed with the 
District Court that the Rosenberg Brothers’ plant 
was a “terminal market’’ for the farmer-producers 


who sold and delivered their dried fruit to that con- 
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eern; that it was only after the farmer-producer had 
sold and delivered his fruit to Rosenberg Brothers 
and, henee, after all “agricultural labor’’ in connec- 
tion therewith had ceased, that the services in ques- 
tion were performed. 

If this court’s construction of Section 209 (1) (4) 
were correct, it would be clear that any plant which 
sorted, graded, processed, packaged, and marketed 
fruits and vegetables which it had bought from the 
erower would be a ‘‘grower’s market’ beeause it 
bought the fruits and vegetables as well as a ‘‘terminal 
market’’ because it sold them. 

Clearly, either the provision of the first sentence of 
Section 209 (1) (4) that handling services are ‘‘agri- 
eultura) labor’’ only if performed ‘‘as an ineident to 
the preparation of such fruits and vegetables for mar- 
ket’’ or the provision of the second sentence that sueh 
services are not ‘fagricultural labor’? if performed 
‘in connection with any agricultural or horticultural 
commodity after its delivery to a terminal market for 
distribution for consumption’? would be surplusage. 
Such a construction should not be favored. This 
section should be construed so as to give effect to all 
of its language. 

If, as we believe we have shown conclusively, sery- 
ices performed by a farmers’ cooperative or commer- 
cial handler as an incident to the preparation of fruits 
and vegetables for market are “‘agricultural labor,” 
whether or not performed for the account of the grower, 
it follows necessarily that the plant of such a processor is 
nota terminal market. For the processor is not a con- 
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sumer of fruits and vegetables. The only use he can 
make of them after he has processed them is to sell them 
to wholesalers or consumers. The purpose of Congress 
to equalize the tax burden of the small and large 
growers would be defeated by holding that his plant 
is a ‘“‘terminal market’’ within the meaning of the 
last sentence of Section 209 (1) (4) just as much as 
by holding that he is the ‘‘market’’ within the mean- 
ing of the first sentence; for the processor would, in 
either case, be subject to the tax and would shift its 
burden to the grower. 

The only construction which is consistent with the 
Congressional intent is that a termmal market is the 
one to which fruits and vegetables are delivered after 
they have been prepared for market; 1. e., after they 
are in the condition in which they can be sold to con- 
sumers. The only services excluded from ‘‘agricul- 
tural labor by the second sentence of Section 209 (1) 
(4) are the additional services performed in the han- 
dling, sorting, grading, processing, ete., of fruits and 
vegetables after the services necessary to prepare them 
for sale to consumers have been performed. 

In Claim of Lazarus, supra, the statute was so con- 
strued. This case involved the question whether 
services performed by commercial processors in clean- 
ing beans were ‘‘agricultural labor’’ within the mean- 
ing of a section of the State Unemployment Insur- 
ance Law identical with Section 209 (1) (4). The 
beans with reference to which the processor’s services 
were performed were transported to bean elevators, 
from the farms on which they were grown, by truck. 
Upon delivery to the elevators, scale tickets were is- 
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sued bearing the name of the farmer, who was paid 
the market price for hand-picked beans per pound less 
the cost of picking them. The result of the picking 
operations was to clean the beans into the condition 
required by the regulations of the Department of 
Agnieulture before they could be sold to consumers. 
After cleaning the beans the processor sold them to 
canners and jobbers. In holding that the bean ele- 
vator was not a terminal market the court said: 


The clevator is not a terminal market im the 

proper sense of the term. <A ternunal market 

is the place of business to which products are 

shipped in a sorted, graded, packaged condition, 

ready for immediate sale. If the product in 

the course of shipment reaches a warehouse in 

its raw or natural state, or partially sorted, but 

not vet fully processed and approved for publie 

sale according to law, it is not yet prepared 

and ready for market; the intermediary ware- 

house, like the elevator is not the ‘‘terminal’’ 

delivery point for such products. After the 

product has been further completely processed 

it is deemed prepared ‘for market” and then 

and then only is ready ‘‘for distribution for 
consumption.” 

The Court of Appeals agreed with the Appellate 

Division that the bean elevator was not the growers’ 

market and affirmed its decision that the services were 


* without discussing the ques- 


not ‘agricultural labor 
tion whether it was a ‘‘terminal market.’ 

We beheve that the construction of ‘terminal mar- 
ket’? adopted by the New York courts is the correct 


one and should be adopted by this court. 
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The main reasons given by the District Court in 
the Burger et wr. case, supra, in support of its con- 
struction of Section 209 (1) (4) were: 

(1) That the prmeipal reason for excepting ‘‘agri- 
eultural labor’’ from the benefit and taxing provisions 
of the Social Security Act of 1935 were ‘‘administra- 
tive difficulties and accounting inconveniences in farm 
work.’’ 

It is true that the Supreme Court in Carmichael v. 
Southern Coal Company, 301 U.S. 495, 513, said that: 

Relatively great expense and inconvenience 
of collection may justify the exemption from 
ication of ~*~ ~*~ * faniiersy* ~*~ * not 
likely to maintain adequate employment records, 
which are an important aid in the collection and 
verification of the tax. 

It is true, also, that the exemption from the tax of 
processing plants which would not experience the hke 
difficulty as farmers in maintaining employment rec- 
ords is not justified on that ground. but the com- 
mittee reports on the Social Security Act Amend- 
ments of 1939 show clearly that the reason for the 
adoption of Section 209 (1) (4), broadening the defi- 
nition of ‘‘agricultural labor’’ was to equalize the tax 
burden of the large and small farm operators. The 
amendment should be construed in the hght of its 
purpose and the mischief at which it was aimed. It 
has been shown that this purpose would be defeated 
by the construction put upon the section in the Burger 
ease. The reasoning justifying a narrow construction 
of ‘“‘agricultural labor’’ under the Social Security Act 
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of 1935 cannot justify a narrow construction of the 
amended definition. 

(2) A second reason given by the court was that the 
Social Security Act should be liberally construed and, 
therefore, all doubts of interpretation should be re- 
solved in favor of coverage. It is true as a general 
rule that social legislation, such as the Social Security 
Act, should be liberally construed so as to accomplish 
its purpose. But the canon of liberal construction is 
merely an auxiliary aid to discovering the intention of 
Congress in doubtful cases and not to thwart it. It 
cannot be used to justify a construction contrary to 
the clearly expressed legislative intent. In Better 
Business Bureau v. United States, 326 U.S. 279, 283, 
in commenting on the taxpayer’s argument that ex- 
emptions under the Social Security tax provisions 
should be given a liberal construction, the Supreme 
Court said: 

Even the most liberal of constructions does 
not mean that statutory words and phrases are 
to be given unusual or tortured meanings un- 
justified by legislative intent or that express 
limitations of such an exemption are to be 
ignored. 

For the same reason statutory words and phrases 
in a provision granting exemption from a tax should 
not be given unusual or tortured meanings unjustified 
by the legislative intent. In the instant case Congress 
had to choose between the conflicting interests of small 
farmers in a broad exemption from the tax and the 
interests of employees of processing plants in elhgi- 
bility for benefits; i. e., a narrow construction of the 
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tax exemption and a ‘‘liberal’’ construction on the 
Social Security Act. Since Congress plainly showed 
that it intended to choose the former, there is no room 
for the application of the canon of liberal construction. 

(3) The final reason given by the court for its con- 
struction in Burger et ux., supra (66 F. Supp. 619, 627), 
was that to exempt packing house activities in process- 
ing, for the sole account of the processor, fruit grown by 
others and sold to it as a commercial packer, would work 
an exemption of doubtful validity. 

We do not believe that the court’s construction can 
be justified on this ground. As has been shown, farm- 
ers’ cooperatives and commercial handlers were ex- 
empted from the tax under the circumstances detailed 
in Section 209 (1) (4) because of the conviction of 
Congress that the tax would be borne, not by them, 
but by the small growers from whom they bought the 
fruits and vegetables which they processed. The ex- 
emption of the processors was merely the means of 
attaining a legitimate end; namely, that of equalizing 
the tax burden of small and large growers. Legis- 
lation granting farmers and farmers’ cooperatives 
special, favored treatment has frequently been sus- 
tained by the United States Supreme Court. See, for 
example, American Sugar Refining Company v. Lou- 
isiana, 179 U. S. 89, in which the court held that a 
statute which required the payment of a licence tax 
by refiners of sugar, but excepted planters and farm- 
ers grinding and refining their own sugar, was held 
not violative of the fourteenth amendment. 

In German Alliance Insurance Company v. Lewis, 
233 U. S. 389, a law which placed burdensome regu- 
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lations upon all insurance companies except farmers 
mutual insurance companies which insured farm 
property was sustained. In Smith v. Kansas City 
Trust Company, 255 U.S. 180, the court sustained the 
Federal Farm Loan Act, which consisted entirely of 
special legislation for farmers. 

The exemption of farmers from the operation of 
workmen's compensation acts (New York Central R. R. 
Co. ¥. White, 243 U.S. 188; Ward & Gow v. Kerinshy, 
259 U.S. 503) and of women employed in harvesting, 
curing, canning, or drying of perishable fruits and vege- 
tables from the Women's ight-Hour Law of California 
(Miller v. Wilson, 236 U.S. 373) were sustained. 

Nor is the Social Security Act unconstitutional be- 
cause it provides that benefits thereunder are payable 
only to employees of individuals engaged in covered 
emplovment, who are subject to the taxes imposed by 
the Federal Insurance Contribution Act. That ques- 
tion is settled by Miller v. Wilson, supra, and Steward 
Machine Company v. Davis, 301 U.S. 548. 

The exemptions from the tax of farmers’ coopera- 
tives and commercial processors is merely a means to 
and incidental to the accomplishment of a legitimate 
purpose. The constitutionality of the exemption is 


not open to doubt. 
jul 


The instant case is distinguishable from Miller v. Burger 


In the instant case the referee found from the un- 
disputed evidence that the washing and grading of 
potatoes was necessary to prepare them for distribu- 
tion to the consumer. These were the services per- 
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formed by the plaintiff for Albert Miller and Com- 

pany. Of similar services the committee reports state: 

Under this portion of the paragraph, for ex- 

ample [referring to the first sentence of Sec- 

tion 209 (1) (4)], services performed in the 

sorting, grading, or storing of fruits or in the 

cleaning of beans, as an incident to their prep- 

aration for market, will be excepted irrespec- 

tive of whether performed in the employ of a 

farmer, a farmers’ cooperative, or a commercial 
handler of such commodities. 

No distinction can be perceived between the sort- 
ing and grading of fruits on the one hand and the 
washing and grading of potatoes on the other. The 
language of the committee reports, above quoted, 
shows clearly that Congress intended, by Section 209 
(1) (4) to provide that such services as sorting, wash- 
ing, and grading of potatoes were ‘‘agricultural labor,”’ 
no matter by whom o1 for whose account they were 
performed. Clearly such washing and grading were 
incident to the preparation of the potatoes for market. 
Therefore, the services performed by the plaintiff 
for Albert Miller and Company were ‘‘agricultural 
labor.’’ 

Furthermore, it was not disputed in the Burger 
case, that at the time the growers delivered their dried 
fruit to Rosenberg Brothers they received the pur- 
chase price payable therefor and parted with all their 
economic interest therein.” In the instant case the 
growers had not parted with all their economic inter- 
est in the potatoes at the time they were washed, 
~ © Rosenberg Brothers was a well-known industry leader which 


cannot properly be compared with a carlot potato distributor 
such as appellee. 
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sorted, and graded by Albert Miller and Company. 
By the terms of the agreement between the company 
and the grower the potatoes were to be paid for on 
the basis of the quantity of the U. 8. No. 1 and U.S. 
No. 2 potatoes in the lot. Sinee there was a recog- 
nized price differential between U. 8. No. 1 and U.S. 
No. 2 potatoes, it was essential to determine by sorting 
and grading, the amount of each grade im the entire 
lot purehased by the company in order to determine 
the price to be paid to the grower. The fact That 
the price pavable to the growers could not be deter- 
mined until after the services of sorting and grading 
had been performed shows that the growers retained 
an economic interest m the potatoes until they had 
been sorted and graded, 

The nature of the transaction was such as to show 
that the parties contemplated and that the trans- 
action required the performance of services such as 
those performed by the plaintiff for Albert Miller 
and Company. The grower, m effect, sold the potatoes 
to the company, not in the condition in which they 
were at the time the company took or had the right 
to take possession, but in the condition contemplated 
after sorting and grading. Under these circumstances 
Albert Miller and Company acted as the agent of the 
growers in washing, sorting, and grading the potatoes 
and title thereto did not pass to it until such services 
had been performed. Section 18 of the Uniform Sales 
Act, adopted by the State of Idaho in 1919, provides 
that: 

(1) Where there is a contract to sell specifie 
or ascertained goods, the property in them is 
transferred to the buyer at such time as the 
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parties to the contract intend it to be trans- 
ferred. (2) For the purpose of ascertaining 
the intention of the parties, regard shall be had 
to theeterms of the contract, the conduct, of 
the parties, usages of trade, and the ¢ircum- 
stances of the case. 
Rule 2 of the rules provided by Section 19 for 
ascertaining the intention of the parties is as follows: 


Where there is a contract to sell specific goods 
and the seller is bound to do something to the 
goods, for the purpose of putting them into a 
deliverable state, the property does not pass 
until such thing be done. (See also 2 Williston 
on Sales [Revised Edition 1948] Section 263, 
i 12.) 

The same principle is well stated in 46 Am. Juris.— 

Sales—Section 422, as follows: 


In the absence of any evidence of a contrary 
intention, the general rule is that a sale of 
personal property 1s not completed while any- 
thing remains to be done to determine its 
quantity and thus its price, as by weighing, 
measuring, or counting, unless this 1s to be done 
by the buyer alone. The reason for this is be- 
cause ordinarily in such transactions it is the 
intention of the parties that the title and cor- 
responding risk remain in the seller, until the 
price is definitely ascertained. * * * 


In the absence of any intention expressed by the 
parties, the law raises a presumption that if some- 
thing remains to be done for the purpose of testing 
the property or fixing the amount to be paid by 
weighing, measuring, or the like, or of putting the 
property into condition for final delivery, the title 
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does not pass until the act is done. Wadhams v. 
Balfowr, 32 Ore. 313, 51 Pac. 642; Star Brewery Co. 
y. Horst, 120 Fed. 246 (C. A. 7); Meachem on Sales, 
See. 478. When the identification of the goods con- 
sists in the segregation, weighing, or measuring, title 
does not pass prior thereto. Blackwood v. Cutting 
Packing Co., 76 Cal. 212, 18 Pac. 248. Where the 
seller has things to do to put the goods sold into de- 
liverable shape, performance of such things by him 
(herein by the plantiff, acting for the seller) is 
usually a condition precedent to the passing of title. 
Wanee v. Thomas, 75 Cal. App. 231, 242 Pac. 509; 
Pfoh v. Porter, 23 Cal. App. 59, 187 Pac. 44; Mac Rae 
ve Heath, 60 Cal. App. 64, 212 Pac. 228; Wraltaey. 
Gaba, 160 Cal. 324, 116 Pac. 968; Blackwood v. Cut- 
ting Paching Co., supra. To the same effect, see 
Idaho Products Co. v. Bales, 36 Idaho 800, 214 Pace. 
206 (1923) ; Wanee v. Thomas, supra. 

In the instant case the potatoes were not in a 
marketable state until they had been sorted and 
graded. In performing these services, Albert Miller 
and Company «acted as agent for the growers. There- 
fore, title thereto did not pass to the company until 
the services had been performed. 

The instant case is distinguishable from the Burger 
et ux. case, supra, on the further ground that here the 
potatoes at the time they came into the possession of 
Albert Miller and Company were, unlike the dried fruit 
in the Burger case, in their natural, unmanufactured 
state and the services performed in handling them 
were an integral part of farming operations. 
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In the Burger et ux. case it appeared from the facts 
as stated by the court (p. 621) that the dried fruit 
handled by Rosenberg Brothers was not at the time 
of its delivery to the company in its natural, unmanu- 
factured state. The facts were there stated as 
follows: 

After growing the fruit and harvesting it, the 
typical farmer hauls it to his cutting shed 
where his cutters slice the fruit, remove the 
pits, and then place the halves on drying trays 
which are then set in the sun. In the case of 
peaches, apricots, and nectarines the grower- 
dryer also sulphurs them. The dried fruit is 
then packed into sweat boxes or sacks and is 
delivered and sold to the packing company. 
Apparently, prior to the establishment of mod- 
ern methods of merchandising, the dried fruit 
was marketed by the grower to the consumer 
in substantially the same state of preparation 
in which it is now, when delivered and sold to 
the packing company. 

The packing company’s function was ‘‘to receive 
that fruit, grade it, clean it, wash it, sulphur it, fumi- 
gate it, and package it’’ and sell it. The processing 
and packaging was done ‘‘for appearance sake and 
for keeping qualities.’”’ The court considered that 
such services were not services incidental to the 
preparation of the fruit for market and were not an 
integral part of farming activities. 

In the instant case the grower did not handle the 
potatoes at all after they were harvested and placed 
in his cellar. They were delivered to Albert Miller 
and Company in their raw or natural state. As 
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specifically found by the referee, they were not ready 
for distribution to the consuming publie prior to their 
washing, sorting, and grading. Washing, sorting, 
and grading of fresh fruits and vegetables in their 
natural, unmanufactured state are services generally 
performed as field activities on the farm in connec- 
tion with and immediately following and closely re- 
lated to growing and harvesting. They are farm 
activities and constitute an integral part of farming 
operations. The services performed by Rosenberg 
Brothers in the Burger et ux. case were in the nature 
of nonagricultural merchandizing operations, per- 
formed after the dried fruit had lost its orginal 
form and natural state and had been prepared for 
market, and were not an integral part of farming 
activities. 

In the instant case the potatoes could not be sold 
to consumers until they had been washed, sorted, 
and graded. The services performed by the plain- 
tiff for Albert Miller and Company of washing and 
grading potatoes were entirely different from the 
services performed by the plaintiff m the Burger 
ease for Rosenberg Brothers. The Burger case did 
not involve the question whether services similar to 
those performed by the plaintiff in the mstant case 
were services performed as an ineident to their 
preparation for market. 

We believe also that Albert Miller and Company’s 
warehouse at Burley, Idaho, was not a terminal - 
market, even under the statute as construed in the 
Burger ease. Unhke Rosenberg Brothers it was not 
engaged in the business of distributing the potatoes 
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for consumption. Its principal business was_ that 
of washing, grading, and storing potatoes in bulk. 
Its marketing operations were relatively minor and 
incidental thereto. Of the potatoes handled by it 
about sixty pereent were sold, not by the ware- 
house, but at its Chicago office and were shipped 
pursuant to directions from it. Had they been 
shipped first to the company’s principal place of 
business in Chicago and from there to its customers, 
it could not be said that the warehouse was the place 
where the potatoes accumulated in storage ‘‘for dis- 
tribution into the usual channels of commerce and 
consumption.’’ The facet that they were shipped 
directly from the warehouse to the company’s cus- 
tomers is Immaterial. 

The remaining forty percent of the potatoes were 
sorted and graded in the growers’ cellars and were 
sold to local produce companies, local interstate and 
intrastate transportation companies, restaurants, 
stores, and private individuals without ever entering 
the warehouse. As to them the warehouse was clearly 
not the place where they accumulated in storage ‘‘for 
distribution into the usual channels of commerce and 
consumption.”’ 

As the Appeals Council, in deciding this case, cor- 
recily said: 

* * * Yn our opinion, the operations of 
the Burley warehouse must be considered as 
a whole and the fact that sixty percent of 
the potatoes bought through that warehouse 
were sold to wholesalers and dealers located 
at points far distant supports the conclusion 
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that such points, rather than the Burley ware- 
house, constituted the ‘‘terminal market’’ for 
its output, within the meaning of the Act. 
If it is considered proper to consider the 
local sales made at Burley separately from the 
total, it would seem also that consideration 
should be given to the fact, which is estab- 
lished by the record, that the services per- 
formed by the claimant, as stated in the ref- 
eree’s decision, ‘‘consisted of approximately 
forty-five percent in washing operations and 
fifty-five percent in grading operations at the 
Burley warehouse.’? Since the new evidence 
submitted by the claimant shows that neither 
of these operations was performed in the ware- 
house respecting potatoes sold locally, the con- 
clusion would seem to be inevitable that his 
services related solely to the potatoes (sixty 
percent of the total handled) which were 
shipped directly or indirectly to wholesalers 
and dealers located at distant points from 
Burley, Idaho, and that his services, there- 
fore, were performed prior to the delivery of 
the potatoes to a terminal market, and ‘‘as 
an incident to the preparation of such * * * 
vegetables for market’? (Supp. Tr. 77-78). 
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If the Facts Found by the Administrator do not Support His 
Conclusion Herein, the Case Should be Remanded to Him — 
With Directions to Take Additional Testimony and Make 
Additional Findings of Fact 
We believe that we have shown that it is immaterial, 

in the instant case, whether title to the potatoes 


handled by Albert Miller and Company passed. to | 
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it before or after they were sorted and graded by it; 
hur is it material at what time or place or in what 
condition the ordinary potato grower customarily 
parts with his economic interest in his potatoes. We 
have shown also that the warehouse of Albert Miller 
and Company is not a terminal market within the 
meaning of Section 209 (1) (4) of the Social Security 
Act. If, however, this court should be of the contrary 
opinion, we respectfully suggest that it remand the 
cause to the Administrator with directions to take 
additional testimony on the basis of which the facts 
necessary to a decision of this case may be found. 
At the hearing before the referee, which took place 
before the Burger et ux. case was decided by the District 
Court, it was assumed that ‘‘preparation for market’’ 
meant preparation for sale to consumers and that it 
was immaterial whether Albert Miller and Company 
acquired title to the potatoes before or after they 
were sorted and graded. Consequently, the referee 
made no finding on the question whether there was a 
vaniation in price between U. 8. No. 1 and U. S&S. 
No. 2 potatoes; whether, under the agreements be- 
tween Albert Miller and Company and the growers 
Whose potatoes it handled, the former paid for them 
before or after they were sorted and graded; whether 
the price paid by the company was the price of 
eraded potatoes less its fee for washing, sorting, and 
grading them, or the price of unwashed and un- 
graded potatoes. Nor does the record disclose in 


what form or condition potatoes are customarily sold 


or disposed of by the ordinary producer or grower. 
9034 85—50—5 
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While the referee said that ‘‘It is customary in 
the production of potatoes in the district in which the 
company’s warehouse is situated for the farmers to 
harvest their potatoes and place them in storage 
cellers.’’, there is no finding as to how widespread is 
the custom of selling potatoes before they are washed, 
sorted, and graded, 

The record does not disclose the dimensions or loca- 
tions of the district referred to by the referee; whether 
there were any other warehouses within a reasonable 
distance of Albert Miller and Company which bought, 
washed, sorted, and graded potatoes; and whether or 
not other potato warehouses or handlers in Idaho or 
elsewhere bought potatoes on the same conditions as 
Albert Miller and Company. ‘There is a complete 
absence of evidence as to how potatoes were handled 
outside of the district in which the company’s ware- 
house was located from which it could be determined 
how or when or in what condition the ordinary potato 
grower customarily parts with his economic interest 
in his potatoes. We believe that if that is material, it 
depends on what the majority of growers all over the 
country customarily do. In the instant case the record 
does not contain the evidence necessary to make find- 
ings on these facts. If the court believes that they are 
material to the decision of this case, it should remand 
the cause to the Administrator for the purpose of tak- 
ing testimony and making findings of fact with respect 
to them. Cf. P. MW. Barger Lumber Co. v. Whitehouse 
Cis, 1382 F. (20) 1715, TTO CC, 1950). 

We believe, therefore, that unless this court over- 
rules Miller v. Burger, it should (1) state more clearly 


63 


than it has done heretofore what it meant by ‘‘all 
services performed for the account of the producer or 
grower in connection with * * * preparation of 
the commodity for and delivery to a producers’ or 
growel's’ market in the form or condition in which 
such commodity is customarily sold or disposed of by 
the ordinary producer or grower thereof;’’ (2) that 
the cause be remanded to the Administrator with 
directions to find the facts on the basis of which the 
questions of law and fact involved herein can be 
decided. 


CONCLUSION 


For the reasons hereinabove stated, this court should 
reverse the judgment of the District Court with direc- 
tions to enter judgment for the defendant or should 
remand the cause to the Administrator with directions 
to take additional testimony and make additional find- 
ings of the fact on the issues which it now holds to 
be material to the decision of this case. 

Respectfully submitted. 
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APE NDIN. A 


Extracts from the testimony introduced at the Hear- 
ings Relative to the Social Security Act Amendments 
of 1939 Before the Committee on Ways and Means, 
House of Representatives, 76th Cong., Ist Sess. 

Extract from statement of Samuel Fraser, Repre- 
senting the International Apple Association (pp. 
1681-1682). 


In the case of the fruit and vegetable grower 
the apple on the tree or the vegetables in the 
field are of no value until they are put in posi- 
tion to ship. In the case of apples, in order to 
meet food and drug requirements, the spray 
must be taken off to a pomt that will meet the 
tolerance established by law. That may necessi- 
tate washing. They must be packed and marked 
to conform with United States grades to meet 
the requirements of the United States Bureau 
of Agricultural Economics grade regulations. 
They also must be marked to meet the food 
and drug requirements. ‘J'o meet present con- 
ditions this involves machinery and competent 
and skilled help. It involves, in the ease of a 
washer for apples at least 5,000 gallons of 
water every 10 hours, and that must be avail- 
able in the fall when water is often at a 
premium. 

Now, the larger grower under the definition 
which is given by the Bureau of Internal 
Revenue of agricultural labor under the Social 
security Act, packing on his own farm may be 
in a position to establish washing and packing 
machinery, but the smaller grower is absolutely 
unable to pack, wash, and prepare for market 
himself. = Therefore a number of them may 

(64) 
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either group together to get the work done, or 
they may sell the commodity to someone who 
does it. In either of these cases the Bureau of 
Internal Revenue holds that these latter people 
are subject to the excise tax. 

* * * * * 


In other words, the right is given in the 
present regulation, paragraph (b), to the owner 
or tenant of a large farmer to pack, package, 
prepare for market, transport or market the 
products of said farm, lines 2 to 5. 

We want the same rights extended to a group 
of average producers to get together to prepare 
their crops for market and have the same 
opportunities the larger unit now possess. 


Extract from the brief of the International Apple 
Association (pp. 1697-1698). 


It is important to remember that neither the 
farmer himself, working his farm and bearing 
all the burdens of costs incurred in preparing 
the crop for market and even the transporta- 
tion charge to market, wor the labor he employs 
on the farm, participate in any of the benefits of 
this law, but under the present definition and 
regulation, where the packing and preparation 
for market are done outside the farm premises, 
they will be taxed to support benefit payments 
to others. In much of the agricultural area the 
possible returns from agriculture are so meager 
that a tax which will ultimately be 10 percent 
of the payroll, against which it lies, will but 
further reduce the returns of a group already 
inadequately recompensed for the work they 
render society. It is not social security. 

The definition has aroused the most grave 
apprehensions as to the serious consequences to 
agriculture. 

To illustrate: To produce and turn into 
money an apple or pear crop, it must, among 
other things, be pruned, cultivated, fertilized, 
sprayed, picked, graded and packed and in 
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many instances washed or brushed. <As_ to 
washing, the frmt in some eases has to go 
through two baths, an alkali wash and an acid 
wash. This necessitates costly machinery, an 
adequate water supply, a proper method of 
disposal for the effluent. The average small 
grower cannot individually perform the work, 
and, by and large, he cannot equip himself 
with expensive grading machinery. Under the 
present regulation, 1f say five, twenty, or any 
number combine to erect a packing house, in- 
stall a washer and purchase grading machin- 
ery and then proceed to pack their fr wit, they 
are taxed on the labor employed. In many 
instances it is not practical for even a large 
grower, much Jess a small one, to purchase 
all of these facilities in view of the uncertainty 
of a crop from year to vear. For example, this 
year many growers had their entire crop 
destroyed hy spring frosts. In another dis- 
trict, owing to climatic and other conditions, 
washing may not be necessary and the fruit 
may be packed on the farm by the produeer, 
withont washing. 

Again, in the latter instanee, 1t may be advan- 
tageous to the small producer to have lis fruit 
packed ina neighborhood packing plant, at a 
fixed charge per package, rather than attempt 
to organize both a harvestmg and packing 
crew on Ins own farm, with the imability of 
the owner to be in the orchard and the packing 
shed or house at the same time. Competent 
packing crews are not easy to get together for 
a limited tonnage and short employment. Uni- 
forvmity of grade and pack are essential for the 
best results. 

It should be self-evident that apples or pears 
hangime on the trees in an orehard are of no 
value to the grower if they continne toe hang 
there. Something more has to be done at point 
of origin and within the area of production be- 
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fore the consumer will purchase them and _ be- 
fore value can be obtained by the grower. 
Those necessary additional things are: The 
fruit must be picked, washed, or brushed when 
necessary, and graded and packed ready for 
transportation and delivered to one type of 
carrier or another. These acts are all a part of 
production just as much as spraying, pruning, 
fertilization, cultivation, ete. 

Formerly they were a/l done on the individual 
farm or ranch. That can no longer be done. 
The various steps are too expensive for many 
growers in view of the uncertainty of the crop 
or the small volume produced by many of them. 

Analyze these steps still further. The fruit 
is picked from the tree. The labor up to and 
including that act is now, under the present 
ruling, agricultural labor. But the picking is 
still not sufficient. Before the grower can 
obtain value for his crop, the additional steps 
of washing or brushing, when necessary, grad- 
ing and packing, and delivery for shipment 
must be performed by the grower or by some- 
one acting in his behalf. And in every single 
instance the expense of those steps comes out of 
the pocket of the producer. Make no mistake 
about that. If he hires someone either on or 
off the farm to perform those acts, the grower 
pays. If someone purchases the fruit with 
those acts unperformed, the price paid must 
obviously take those unperformed acts into con- 
sideration. The cost of all of those acts comes 
out of the grower’s pocket. 

If all of these things are done by the grower 
on his own ranch or farm, he is exempt under 
the present ruling. 

Now then, if he moves the fruit even a few 
rods away from his farm to a central packing 
plant (whether cooperative or otherwise) and 
where the same identical steps are taken as 
in the first instance, he is no longer exempt. 
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This creates an illogical, incongruous, and 
discriminatory situation entirely unwarranted 
by the facts. 


* * * * * 


Second: If he does not seleet the above 
method, then he must pay a specific tax on the 
labor in a central or community packing house, 
because, most assuredly, this tax will be added 
to the packing charge. 

Whichever method he selects, he will in effect 
be taxed, first, by the expense of equipping him- 
self to do the work, or, second, by paying an 
out-and-out tax if he employs someone else to 
do it. 

To restrict by definition and interpretation 
the term ‘‘agricultural labor’ to the labor 
actually performed on the farm itself is an 
unwarranted violation of the intent of this 
legislation, contrary to the recognized facts 
and contrary to the development of agriculture. 

The law specifically exempts ‘‘agricultural 
labor.’”’ We have shown that the whole process 
from the bud to the final washing, brushing, 
grading, and packing at the point of production 
is all part of one process before the grower can 
obtain value for his product. This was posi- 
tively and jointly recognized by Agricultural 
Adjustment Administration and National Re- 
covery Administration. Their definition was 
[italics ours | : 

‘Agricultural workers are all those employed 
by farmers on the farm where they are engaged 
In growing and preparing for sale the products 
of the soil and/or livestock; also, all labor used 
in growing and preparing perishable agricul- 
tural commodities for market in original fresh 
form.”’ 

This is confined to point of production or the 
area of production. We have never contended 
that it applied or should apply to repacking in 
consuming markets. 
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To say that “agricultural labor’? stops with 
the picking of the frwit and leaving it in erates, 
boxes, or piles on the farm, unwashed, wrsorted, 
or ungraded and not packed, unless the grower 
does those things himself on the actual farm, 
is to ignore faets, realities, and the essential 
steps that fruit growers have had to take in the 
evolution of produetion. 

We understand that the point has been made 
that the charge for washing, brushing, grading, 
and packing in a central packing house would 
not be borne by the producer. It absolutely is 
and would be borne by the producer and no 
one else. And if this tax has to be paid on the 
labor in a packing house, the grower will pay 
that. Not only that, but if the grower sells 
without performing these acts, then whoever 
stands in the grower’s shoes discounts the 
price sufficiently to take care of these charges. 

The grower is caught going and coming under 
the present definition. If he packs on the 
actual farm itself, he must equip himself at no 
small expense and often with lessened efficiency. 
If he has it done in a central packing house, 
he pays a tax. In either case the grower pays 
the bill. Furthermore there is no possibility 
of the grower passing these taxes on. 

There is greater misconception and lack of 
knowledge about “‘passing costs on’’ to some- 
body else or the consumer in the case of perish- 
able commodities than almost any other subject. 
In the case of a perishable, costs cannot be 
passed on. In the last analysis they come out 
of the grower’s pockets. he commodities are 
perishable—they cannot be held from year to 
year like furniture or any other nonperishable. 
They have to be sold for what they will bring. 

Therefore, every additional charge you put 
on these conmodities is a penalty on the 
grower. 
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Extracts from brief submitted by Ivan G. Me- 
Daniel, representing the Agricultural Producers 
Labor Committee (pp. 2041-2043). 


The great majority of farm produets pro- 
duced in California and Arizona are cither pro- 
duced and shipped by the farmers directly or 
through independent packing houses who 
handle the products for the account of the 
farmer, or through farmer-owned cooperative 
packing houses, handling the fruit of its mem- 
bers only. These cooperative packing houses, 
and in many eases the independent packing 
house, harvest the products for the farmer, 
wash, ‘grade, and pack the commodity in such a 
manner as is required by law, or by good com- 
mercial practice. In the cooperative assocla- 
tions the products are generally not sold by the 
local association which harvests and prepares 
the crops for market, but after being packed, 
are turned over to another cooperative which 
acts as the sales agent therefor. 

In these cooperative associations, the prod- 
ucts of all members are pooled and after the 
returns are received, the actual cost of opera- 
tions, including the labor emploved, are de- 
ducted from the returns, and the balance dis- 
tributed to the members. Actually the indi- 
vidual member pays the labor employed in 
handling the fruit. In many instances the 
identity of the grower's fruit is not lost as it 
passes through the house. The associations not 
only employ the workers used in cleaning, 
erading, and packing the fruit, but m most in- 
stances employ the labor used to pick the fruit 
on the member’s ranch. The association acts 
as agent for the grower in harvesting and pre- 
paring the crops ‘Tor market; the growers elect 
a board of directors from their number and the 
association is entirely controlled by the 
erowers. The character of the product is not 
changed as it passes through the packing house 
and when paeked is still in its raw or natural 
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state; the packing houses are located near the 
farms of its members and furnish the necessary 
washing equipment which the individual farmer 
could not afford to buy; they employ the farm- 
ers, and the farmers’ daughters and sons, and 
agricultural workers from the nearby com- 
munity and there is a general practice of ex- 
changing labor between the packing houses and 
the orchards or vineyards. 

The State laws, and good commercial prac- 
tice, require that the commodities be washed, 
graded, and packed before they may enter into 
commercial channels, and the farmer is unable 
to obtain anything for his product until this 
work is completed. This work is closely con- 
nected to and is an integral part of production 
operations. The packing house is not an inde- 
pendent commercial endeavor in which the 
grower is engaged, but is organized to render 
service which the grower himself would per- 
form on his own ranch were it not for the fact 
that by the cooperation of several growers the 
necessary equipment can be obtained and a bet- 
ter grade fruit prepared for market. On the 
average, the investment of the grower in his 
packing house is only approximately 4 percent 
of the investment in his groves. The products 
after being prepared for market are sold at 
wholesale and not at retail. The equipment 
used in these packing houses is not like those 
used in manufacturing operations where the 
product is changed in form. The associations 
generally handle the product from the farms of 
its own members exclusively. It is and has 
been for many years a general custom and prac- 
tice in the fresh fruit and vegetable industry to 
perform the handling operations in question in 
order to prepare the products for market. 

Where the fruit is handled by an imdepend- 
ent establishment the farmer is required to 
bear the cost. In ease the fruit is handled on 
consignment or upon per unit packing cost 
incurred by the packing house is deducted 


72 


from the funds received from the sale of the 
fruit. In case the independent operator buys 
the fruit from the grower, it 1s the general prae- 
tice for him to take into consideration and 
deduct from the price paid, his cost of packing 
and handling the frut. It appears from these 
facts, that the labor used in these packing 
houses, whether cooperatively or independently 
owned, and handling the fruit for the account 
of the grower, is clearly agricultural im na- 
ture. Applying the Treasury Department’s 
own tests, as laid down in Digest S. S. T. 125, 
XVI-14-8630 would establish this faet. 


* * * * * 


The rulings issued by the Bureau of Internal 
Revenue are diseriminatory. The labor used 
in a cooperative packing house, where the 
oranges are cleaned, graded, and packed is not 
exempt whereas the same labor used in a pack- 
ing house on the individual farmer’s land, em- 
ployed by the farmer, doing the same kind of 
work is exempt. This gives the large farm 
operatot a decided advantage over the small 
operator. The small farmer cannot afford the 
facilities necessary to handle and pack his fruit, 
and is therefore required to join a cooperative 
association where such equipment. can be made 
available. The large farmer on the other hand 
who has sufficient volume and the funds neces- 
sary therefor, can acquire and operate his own 
packing house. The average-sized citrus grove 
in a ue ee association im California is 
approximately 12 aeres. The quantity of fruit 
produced on 12 acres is not sufficient in volume, 
nor does the fnut bring sufficient returns to 
permit such a farmer to aequire and operate 
his own packing facilities. 

On the same principle the labor used to pick 
fruit when employed by a cooperative associa- 
tion is not exempt, whereas the labor employed 
by a farmer, doing work on the same farm, is 
exempt. We thus have the anomalous situation 
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where a workman picking fruit on one part of 
a ranch, is exempt labor, whereas another work- 
man doing the same work, for the same farmer, 
on the same ranch, is not exempt. 

In many of the cooperative associations, their 
bylaws or articles, provide that the association 
is the agent of or trustee for the farmer mem- 
ber, in handling the fruit and the funds realized 
therefrom. In the ruling made (see (f) of 
par. II above) the Bureau ruled that where 
the labor was employed by the marketing agent, 
it was agricultural labor, if the grower by con- 
tract appointed the marketing agent, as the 
agent of the grower in employing the labor 
used to pick the fruit of the grower. We con- 
tend it makes no difference whether this 
agency relationship is created by contract or 
by the bylaws, the same principle should ap- 
ply. However, as we shall hereafter point out, 
the factor of agency is not material. 

* * * * % 


(p. 2046) Under present conditions the pro- 
ducers of fresh fruit and vegetables cannot pass 
on any added tax or labor costs. Their opera- 
tions are seasonal and when production is at 
its peak, these producers use the greatest quan- 
tity of labor. At that time the quantity of 
products available for shipment generally 
forces the prices down to its lowest point so 
that the farmer when he is getting the lowest 
price for his products is required to hire the 
largest number of persons. Furthermore, dur- 
ing the beginning and ending of a particular 
season there are competing agricultural com- 
modities which generally force the price to a 
level where the tax cost must be borne by the 
farmer. Another thing that prevents the 
farmer passing on his labor and tax costs is 
that his commodities are perishable and must 
be moved into market regardless of price or 
regardless of the quantity of price of competing 
products. Thus when navel oranges may be 
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moving from California, large quantities of 
oranges are moving from Florida and a large 
quantity of apples are being shipped from vari- 
ous States. The quantity and price of apples, 
peaches, pears, ete. then competing directly, 
affect the price on oranges. 

The surpluses of fresh fruits and vegetables 
produeed each year have a tendency to keep 
market prices down and prevent the farmer 
passing on added costs. As soon as the prices 
reach a point which cover the production eost 
plus the cost of shipping, more and more of the 
surplus 1s put into the market so that the price 
has very little chance of reaching a point above 
the actual cost of production. Furthermore, 
when surpluses are available there is a_ten- 
dency on the part of dealers to bid less and 
buy less. It is what is generally referred to as 
a buyer’s market. The farmer is almost help- 
less to prevent these surpluses arising. Because 
of his meager income he must keep his entire 
property in production to produce a bare liv- 
ing. If the weather is bountiful a surplus is 
produeed and the consumer is generally bene- 
fited by lower prices. If growing conditions are 
adverse due to frosts, winds, dry spells, pests, 
or other causes the quantity is reduced and the 
price correspondingly imereased. But if the 
farmer attempted to reduce his plantings and 
adjust them to the anticipated normal demand 
and then adverse weather or growing condi- 
tions occurred, market famines might result to 
the great detriment of the consuming public. 
It is often possible with nonperishable crops to 
regulate plantings and hold surpluses m_ stor- 
age to prevent shortage through adverse grow- 
ing conditions. This however cannot be done 
with seasonal or perishable eommodities. 
Therefore any costs which are added to the 
farmer’s operations, either through social-seeu- 
rity taxes, or inereased labor costs, must be 
borne by him. 


APPENDIX B 
STATUTES AND REGULATIONS INVOLVED 


Title II, Section 205 (g) of the Social Security 
Act as amended, 53 Stat. 1370, reads as follows: 


Any individual, after any final decision of 
the board made after a hearing to which he 
was a party, irrespective of the amount in con- 
troversy, may obtain a review of such decision 
by a civil action commenced within sixty days 
after the mailing to him of notice of such deci- 
sion or within such further time as the Board 
may allow. Such action shall be brought in the 
district court of the United States for the judi- 
cial district in which the plaintiff resides, or 
has his principal place of business, or, if he 
does not reside or have his principal place of 
business within any such judicial district. in the 
District Court of the United States for the Dis- 
trict of Columbia. As part of its answer the 
Board shall file a certified copy of the tran- 
script of the record including the evidence upon 
which the findings and decision complained of 
are based. The court shall have power to enter, 
upon the pleadings and transcript of the record, 
a judgment affirming, modifving, or reversing 
the decision of the Board, with or without re- 
manding the cause for a rehearing. The find- 
ings of the Board as to any fact, if supported 
by substantial evidence, shall be conclusive, and 
where a claim has been denied by the Board or 
a decision is rendered under subsection (b) 
hereof which is adverse to an individual who 
was a party to the hearimg before the Board, 
because of failure of the claimant or such indi- 
vidual to submit proof in conformity with any 
regulation prescribed under subsection (a) 

(75) 
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hereof, the court shall review only the question 
of conformity with such regulations, and the 
validity of such regulations. The court shall, 
on motion of the Board, made before it files 
its answer, remand the case to the Board for 
further action by the Board, and may, at any 
tune, on good cause shown, order additional evi- 
dence to be taken before the Board, and the 
Board shall, after the case is remanded, and 
after hearing such additional evidence if so 
ordered, modify or affirm its findings of fact 
or its decision, or both, and shall file with the 
court any such additional and modified findings 
of fact and decision, and a transcript of the 
additional record and testimony, upon which its 
action in modifying or affirming was _ based. 
Such additional or modified findings of fact and 
decision shall be reviewable only to the extent 
provided for review of the original findings of 
fact and decision. The judgment of the court | 
shall be final except that it shall be subject to 
review in the same manner as a judgment in 
other civil actions. 


Title II, Sections 209 (a) and (b) of the Social } 
Security Act as amended (42 U. 8. C. 409 (a) and | 
(b), 53 Stat. 1373), read in pertinent part as follows: 


DEFINITIONS 


When used in this title— 
(a) the term *“*wages’? means all remunera- 
tion for employment, including the eash value 
of all remuneration paid im any medium other 

thanve@elys * * * 

(b) The term ‘templovment’? means any } 
service performed after December 31, 1936, and 
prior to January 1, 1940, which was employ- 
ment as defined in section 210 (b) of this 
chapter prior to January 1, 1940 (except serv- 
we performed by an individual after he 
attained the age of sixty-five if performed prior 
to January 1, 19389), and any service, of what- 


if 


ever nature, performed after December 3], 
1939; byean employee for the person employing 
him, ivvespective of the citizenship or residence 
of cither * * * except— 

(1) Agricultural labor (as defined in sub- 
Secuiom (1) ofthis Section; *~ * * 


Title II, Section 209 (1) of the Social Security Act 
as amended (42 U. 8S. C. 409 (1), 53 Stat. 1377) 
provides as follows: 


”? includes 


(1) The term ‘‘agrieultural labor 
all service performed— 

(1) On a farm, in the employ of any person, 
in connection with cultivating the soil, or in 
connection with raising or harvesting any agri- 
cultural or horticultural commodity, including 
the raising, shearing, feeding, caring for, train- 
ing, and management of livestock, bees, poultry, 
and furbearing animals and wildlife. 

(2) In the employ of the owner or tenant 
or other operator of a farm, in connection with 
the operation, management, conservation, im- 
provement, or maintenance of such farm and 
its tools and equipment, or in salvaging timber 
or clearing land of brush and other debris left 
by a hurricane, if the major part of such serv- 
iee is perfor med on a farm. 

(3) In eonnection with the production or 
harvesting of maple sirup or maple sugar or 
any commodity defined as an agricultural com- 
modity in section 15 (g) of the Agricultural 
Marketing Aet, as amended, or in connection 
with the raising or harvesting of mushrooms, 
or in connection with the hatching of poultry, 
or in connection with the ginning of eotton, or 
in connection with the operation or mainte- 
nanee of ditches, canals, reservoirs, or water- 
ways used exclusively for supplying and stor- 
ing water for farming purposes. 

(4) In handling, planting, drying, packing, 
packaging, proeessing, freezing, grading, stor- 
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ing, or delivering to storage or to market or to 
a earner for transportation to market any 
agricultural or horticultural commodity; but 
only if such service 1s performed as an incident 
to ordinary farming operations or in the case 
of fruits and vegetables, as an mcident to the 
preparation of such fruits or vegetables for 
market. The provisions of this paragraph 
shall net be deemed to be applicable with re- 
spect to service performed in connection with 
commercial canning or commercial freezing or 
in connection with any agricultural or horti- 
cultural commodity after its delivery to a ter- 
minal market for distribution for consumption. 

As used in this subsection, the term ‘‘farm”’ 
includes stock, dairy, poultry, fruit, fur-bearing 
animal, and truck farms, plantations, ranches, 
nurseries, ranges, greenhouses or other similar 
structures used primanly for the raismg of 
agricultural or horticultural conan “and 
orchards. 


Social Seeunty Administration Regulations No. 3 


(Title 20, CIR, 1940 Supp., Part 403, Section 
403.808 (e)) provides as follows 


(e) Services described in section 209 (1) (4) 
of the Act.—(1) Services performed by an 
employee in the employ of a farmer or a 
farmers’ cooperative organization or group im 
the handhng, planting, drving, packing, pack- 
aging, processing, freezing, grading, storing, or 
delive ering to storage or to market or to a car- 
rier for tr ansportation to market of any agri- 
cultural or horticultural commodity, other than 
fruits and vegetables (see subparagraph (2) 
below), produced by such farmer or farmer- 
members of such organization or group of 
farmers are excepted, provided such services are 
performed as an meident to ordinary farming 
operations. 

Generally services are performed ‘fas an in- 
cident to ordinary farming operations’? within 
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the meaning of this paragraph if they are serv- 
ices of the character ordinarily performed by 
the employees of a farmer or of a farmers’ 
cooperative organization or group as a_pre- 
requisite to the marketing, in its unmanufac- 
tured state, of any agricultural or horticultural 
commodity produced by such farmer or by the 
members of such farmers’ organization or 
group. Services performed by employees of 
such farmer or farmers’ organization or group 
in the handling, planting, drying, packing, 
packaging, processing, freezing, eradine. stor- 
mo, or delivering to storage or to market or 
fo a carrier for transportation to market, of 
commodities produced by persons other than 
such farmer or members of such farmers’ or- 
ganization or group are not performed ‘as an 
incident to ordinary farming operations.”’ 

(2) Services performed by an employee in 
the employ of any person in the handling, plant- 
ing, drying, packing, packaging, processing, 
freezing, grading, storing, or delivering to stor- 
age or to market or to a carrier for transpor- 
tation to market, of fruits and vegetables, 
whether or not of a perishable nature, are ex- 
cepted as agricultural labor, provided such serv- 
ices are performed as an incident to the prepa- 

ration of such fruits and vegetables for market. 
For example, if services in the sorting, grading, 
or storing of fruits, or in the cleaning of beans, 
are performed as an incident to their prepara- 
tion for market, such services may be excepted 
whether performed in the employ of a farmer, 
a farmers’ cooperative, or a commercial handler 
of such commodities, 

(3) The services described in subparagraphs 
(1) and (2), above, do not include services per- 
formed in connection with commercial canning 
or commercial freezing or in connection with 
any commodity after its delivery to a terminal 
market for distribution for consumption. 
Moreover, since the excepted service described 
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in such subparagraphs must be rendered in the 
actual handling, planting, drying, packing, 
packaging, processing, freezing, grading, stor- 
ing, or delivering to storage or to market or to 
a carrier for transportation to market, of the 
commodity, such services do not, for example, 
include services performed as stenographers, 
bookkeepers, clerks, and other office employees, 
even though such services may be in connection 
with such activities. However, to the extent 
that the services of such individuals are per- 
formed in the employ of the owner or tenant 
or other operator of a farm and are rendered 
in major part on a farm, they may be within 
the provisions of paragraph (c) of this section. 
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